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During recent years there have been few subjects of 
international maritime law that have attracted the degree 
of attention of various governments and textwriters, par- 
ticularly those of the Western Hemisphere, as the ex- 
panded maritime jurisdiction asserted by certain nations." 
It is not difficult to perceive the contemporary reasons for 
the stimulated interest in this subject. The discovery of 
oil in the subsoil of the seabed and the alarming deple- 
tion of fishery resources have perhaps contributed more 
than any other factors to the acute concern of nations in 
this field of international law. 


THE RESOURCES OF THE SEA 


Even before the turn of the century it was known that 
oil was capable of being produced from the subsoil of 
the seabed.” The natural obstacles to profitable produc- 


+ The scope of the discussion in this article is confined to a consideration of 
expanded claims to fishery conservation zones and the continental shelf. The 
article itself is a revision of a paper mg » the Third Conference of the Inter- 
national Bar Association, London, July, 1 

*Head of the International Law Bowe 4 Office of The Judge Advocate 
General of the Navy; Member of the Bar of Texas and of Oklahoma; The 
Three Mile Limit (1949); Current Problems of Territorial Waters, a paper 
presented to the Sixth Conference of the Inter-American Bar Association, 
Detroit, 1949. The opinions expressed in this paper are the writer’s own. 

1As a matter of fact the International Law Commission of the United Na- 
tions considers the codification of the entire field of maritime law to be 
urgent. See U. N. Document A/CN.4/1/Rev. 1 of 10 February 1949, p. 42. 

2 Sheridan Downey, THe TrutH AsouTt THE TIDELANDS (1948), p. 5. 
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tion such as weather and the depth of the ocean discour- 
aged exploitation for a number of years. With the devel- 
opment of the technique of directional drilling profitable 
production was made possible. Scientific development 
with respect to fishing likewise has had its influence on 
the development of this phase of international law. With 
the coming of the refrigerator ship, floating canneries, 
and more efficient fishing methods, depletion of such re- 
sources was accelerated. Recent scientific enterprise has 
further contributed to the stimulated interest of nations 
in the resources of the sea and its subsoil aside from oil 
and fisheries. For instance, it is known that an acre of 
good sea floor can produce nine tons of clam meat a year.° 
On land, we farm only a few inches of the topsoil, but the 
seas produce vegetable matter as far as the sun can pene- 
trate—up to a half a mile in clear water.* , Estimates indi- 
cate that the oceans have a food potential amounting to 
300 times that of land.® For a variety of reasons, they do 
not produce on this scale. Yet an acre of ocean can pro- 
duce a greater tonnage of vegetation in the course of a 
year than the most fertile hayfield of similar size.° 

Man has barely begun to tap the chemical resources of 
the seas. In a sense, the seas are vast mixing bowls, con- 
taining most of the mineral wealth that has been washed 
off the land in uncounted millions of years. Man is ex- 
tracting bromine and magnesium from sea water, but so 
far has not touched its hoard of gold, silver, iron, copper 
and lead. With respect to magnesium chemists estimate 
there are 5,700,000 tons of this metal in each of the ocean’s 
320,000,000 cubic miles.’ Included in every cubic mile 
of ocean water are $25,000,000 worth of gold, $60,000,000 


3J. D. Ratcliff, World’s Greatest Treasure Hunt, Saturpay EvEeNING Post, 
— 28, 1948, p. 20. 
4 [bi 


* Ibid. ; see also Jenkins, Tue Sea FisHenies, pp. 227-228. 
6 [bid. 

7 Ross L. Holman, The World’s Richest Mine, 57 THe AMERICAN MERCURY, 
July-Dec., 1943, p. 613. See also, Alaska Gold Recovery Co. v. Northern 
M. & T. Co., 7 Alaska Reports (Wickersham) 398 (1923-1938), as example 
of early undersea gold mining; 22 THe CaNapIAN Forum, July, 1943, p. 87. 
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worth of iodine and 250,000 tons of bromine. The total 
value of all the materials in that one cubic mile of ocean 
water is at least 5 billion dollars. Multiply that by the 
320,000,000 cubic miles of ocean water and you have a 
staggering idea of the economic value of the world’s 
greatest undeveloped resources. 

Further illustration of the vast potential of the sea 
could be offered, but enough has been shown to demon- 
strate the need for orderly exploitation in accordance with 
sound legal principles. 


PRACTICE OF NATIONS 


Passing now to a consideration of the international 
legal implications and the practice of nations with re- 
spect to this subject, we find that as early as 1916 certain 
Argentine writers urged that territorial waters be extend- 
ed to include the whole continental shelf, and emphasized 
the need for adequate controls.* Several years later an- 
other development took place when a treaty was consum- 
mated between Venezuela and the United Kingdom on 
February 16, 1942, which undertook to dispose of the sub- 
marine areas of the Gulf of Paria.” By the agreement, 
each state undertook to recognize “any rights of sover- 
eignty or control which have been or may hereafter be 
lawfully acquired” by the other over submarine areas on 
their respective sides of an arbitrary boundary line. 
“Submarine areas” were defined as “the seabed and sub- 
soil outside of the territorial waters of the High Con- 
tracting Parties.” It was expressly provided that nothing 
in the treaty should affect in any way the status of the 
waters of the Gulf, or any rights of navigation of the 
surface of the sea outside of territorial waters. 

Perhaps the most noteworthy development was the 


8 Holman, supra note 7 at p. 617. See also, Tapping Neptunes Treasurers, 
73 PopuLarR MECHANICS, June, 1940, p. 840; Daniel Merriman, Using Our 
Marine Resources, 33 YALE Review, N. S., Aut.-Sum. 1943-1944, p. 446. 

® Young, Recent Developments with Respect to the Continental Shelf (1948) 
42 Am. J. Int. L. 849. 

10 Jd. at p. 850. 
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proclamation of President Truman on September 28, 
1945,* declaring it to be the national policy of the United 
States to regard natural resources of the subsoil and sea- 
bed of the continental shelf as “appertaining to the United 
States, subject to its jurisdiction and control.” The char- 
acter as high seas of the waters above the shelf, and the 
right to their free and unimpeded navigation, were de- 
clared to be unaffected. It was provided that where the 
continental shelf extends to the shores of another state, 
or is shared with an adjacent state, the boundary shall be 
determined by mutual agreement in accordance with 
equitable principles. A press release accompanying the 
President’s proclamation stated that, generally, sub- 
merged land which is contiguous to the continent and 
which is covered by no more than 100 fathoms (600 feet) 
of water is considered as the continental shelf.” The sub- 
stance of the proclamation was communicated to the 
Governments of Canada, Mexico, the Soviet Union, and 
the United Kingdom, and so far as is known none of these 


nations have made any public objection. 

Shortly after the United States proclamation, the 
President of Mexico issued a declaration asserting Mex- 
ican jurisdiction, protection and control over the conti- 
nental shelf bordering its territory, and announcing that 
appropriate legislation, and if necessary, treaties, would 
be sought by the government to implement its position.” 


1159 Srar. 884 (1945); (1946) 40 Am. J. Int. L. (Supp.) 45, 46 

“NOW, THEREFORE, I, HARRY S. TRUMAN, President 7 the United 
States of ‘America, do hereby proclaim the following policy of the United States 
of America with respect to the natural resources of the subsoil and sea bed of 
the continental shelf. 

“Having concern for the urgency of conserving and prudently utilizing its 
natural resources, the Government of the United States regards the natural 
resources of the subsoil and sea bed of the continental shelf beneath the high 
seas but contiguous to the coasts of the United States as appertaining to the 
United States, subject to its jurisdiction and control. In cases where the con- 
tinental shelf extends to the shores of another State, or is shared with an 
adjacent State, the boundary shall be determined by the United States and the 
State concerned in accordance with equitable principles. The character as high 
seas of the waters above the continental shelf and the right to their free and 
unimpeded navigation are in no way thus affected.” 

12 Dept. of State Bulletin, Vol. XIII, Sept. 30, 1945, p. 484. 

13 The Mexican President’s declaration was made on October 29, 1945. 
Excelsior (Mexico City), Oct. 30, 1945. 
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Any intent to challenge legitimate rights of third par- 
ties based on reciprocity, or rights of free navigation 
on the high seas, was expressly disclaimed; the sole 
purpose of the action was said to be the conservation 
of resources for “the welfare of the nation, the con- 
tinent and the world.” Proposed amendments to the 
Mexican Constitution to implement the declaration would 
assert direct national ownership not only of the conti- 
nental shelf and seabed, but also to the sea waters cov- 
ering them, to the extent fixed by international law. 
Under this proposal the claim to the continental shelf 
would extend over that portion of the seabed covered by 
waters 200 meters (approximately 109 fathoms) deep. 
On October 11, 1946, a Declaration of the President 
of the Argentine Republic declared the Argentine epi- 
continental sea and continental shelf to be “subject to the 
sovereign power of the nation,” but with a guarantee that 
this would not affect the character of the waters for pur- 
poses of free navigation.* The extent of the shelf and sea 
claimed by Argentina is nowhere defined in the instru- 
ment. The United States Government in a note of July 2, 
1948, to the Argentine Government reserved all its rights 
and interest with respect to the Argentine Declaration.” 
On April 30, 1947, “a project of law” was introduced 
in the Congress of Nicaragua which would extend the 
national sovereigny over the adjacent continental shelf.*° 
It is understood to set the boundary of the area claimed 
at the 200-meter depth line (approximately 109 fathoms) 
thus following the proposed Mexican action in fixing a 
precise limit on a basis of depth. The writer is not aware 
of the adoption of this “project of law” by the Nicara- 
guan Congress. However, it is known that by Article 2, 
of the Nicaraguan Constitution which was promulgated 


14Decree No. 14,708/46, Boletin Oficial de la Republica Argentina, Dec. 
5, 1946; for translation see (1947) 41 Am. J. Int. L. (Supp.) 11. 

15 Statement of W. M. Chapman, Special Assistant to the Under Secretary 
of State. Submitted to the Sub-Committee on Fisheries of the House Committee 
on Merchant Marine and Fisheries, May 25, 1950, p. 7. 

16 Young, supra note 9 at p. 853. 
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on January 23, 1948, claim was made to the continental 
shelf in terms that are somewhat similar to those con- 
tained in the “project of law.” 

By a Presidential Declaration dated June 23, 1947, it 
was announced that “the Government of Chile confirms 
and proclaims the national sovereignty” over the conti- 
nental shelf and the seas adjacent to its coasts.” The 
declaration made an express assertion of sovereignty over 
the continental shelf regardless of the depth of water, and 
over the sea regardless of depth and to whatever extent 
necessary to preserve the natural resources therein. A 
line 200 marine miles distant from and parallel to the 
continental coast was then laid down as the water area 
over which Chile proposed to exercise protection and con- 
trol, but without prejudice to any subsequent changes. 
An identical zone was claimed with regard to Chile’s is- 
land possessions, presumably including such points as 
Juan Fernandez, which is some 400 miles from the main- 
land, and Easter Island, which is more than 2,000 miles 
distant. The declaration further recognized “similar 
legitimate rights of other states, on the basis of reciproc- 
ity,” and disclaimed any intent to affect “the rights of 
free navigation on the high seas.” As in the case of 
Argentina, the United States on July 2, 1948, reserved all 
its rights and interests with respect to the Chilean Dec- 
laration.** 

On August 1, 1947, Peru, by Executive Declaration, 
asserted full sovereignty over the continental shelf, and 
over the seas adjacent to its coasts regardless of depth. 
A right of protection and control over a 200 marine mile 
wide water area parallel to the Peruvian continental and 
insular coasts was declared.” The “right of free naviga- 
tion of ships of any nation, as per international right,” was 
declared to remain unaffected. On July 2, 1948, the 
United States Government reserved all its rights and in- 


17 Fl Mercurio (Santiago), June 29, 1947. 

18 Chapman’s Statement, supra note 15 at p. 7. 

19 Decree No. 781, El Peruano—Diario Oficial, Aug. 11, 1947; also in Re- 
vista Peruana de Derecho Internacional, Vol. 7 (1947), p. 301. 
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terests with respect to the Peruvian decree, as it did in the 
cases of Argentina and Chile.” In addition, the United 


Kingdom protested the Peruvian decree in February 
1948." 


Iceland, in a bill passed by the Althing on March 23, 
1948 provided: 


Article I. The Ministry of Fisheries is to specify by regula- 
tion the limitations of the protected areas at the coast of the 
country within the boundaries of the coastal shelf, in which all 


fisheries are to be maintained in accordance with Iceland regula- 
tions and control. ” 


20 Chapman’s Statement, supra note 15 at p. 7. The text of the U. S. note 


to the Peruvian Government follows: “American Embassy, Lima, July 2 
1948. Excellency: 


I have the honor to advise Your Excellency that the Government of the 
United States of America has carefully studied the Decree of the President of 
the Republic issued on August 1, 1947 concerning the conservation of the re- 
sources of the continental shelf ‘and the coastal seas. The Decree cites the 
Proclamations of the United States of September 28, 1945 in the Preamble. 
My Government is accordingly confident that His Excellency, the President 
of the Peruvian Republic, in issuing the Decree, was actuated by the same 
long-range considerations with respect to the wise conservation and utilization 
of natural resources as motivated President Truman in proclaiming the policy 
of the United States relative to the natural resources of the subsoil and sea 
bed of the continental shelf and its policy relative to coastal fisheries in cer- 
tain areas of the high seas. The United States Government, aware of the 
inadequacy of past arrangements for effective conservation and perpetuation 
of such resources, views with the utmost sympathy the considerations which 
led the Peruvian Government to issue its Decree. 

At the same time, the United States Government notes that the principles 
underlying the Peruvian Decree differ in large measure from those of the 
United States Proclamations and appear to be at variance with the generally 
accepted principles of international law. In these respects, the United States 
Government notes in particular that (1) the Peruvian Decree declares national 
sovereignty over the continental shelf and over the seas adjacent to the coast 
of Peru outside the generally accepted limit of territorial waters, and (2) the 
Decree fails, with respect to fishing, to accord recognition to the rights and 
interests of the United States in the high seas off the coasts of Peru. In view 
of these considerations, the United States Government wishes to inform the 
Peruvian Government that it reserves the rights and interests of the United 
States so far as concerns any effects of the Decree of August 1, 1947 or of 
~ —- designed to carry that Decree into execution. 

he Government of the United States is similarly reserving rights and inter- 
om. with respect to the Decrees issued by the Governments of Argentina and 
Chile which purport to extend sovereignty beyond generally accepted lines of 
territorial waters. 

I avail myself of this occasion to renew to Your Excellency the assurances 
of my highest and most distinguished consideration. 


R. M. de Lambert 
Charge d’ Affaires a.i. 


’ 


His Excellency 
General Armando Revoredo L., 
The Minister for Foreign Affairs, 
Lima.” 
21 According to information of the Dept. of State. 
22 Chapman’s Statement, supra note 15 at p. 6. 
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Subsequently, on April 22, 1950, the Ministry of Fish- 
eries promulgated fishing regulations which purport to 
reserve to Icelandic citizens the exclusive right to exploit 
the herring fisheries, and to prohibit all trawling and 
Danish seine-netting, within four nautical miles seaward 
from the northern coast of Iceland, and which would es- 
tablish the base line from which the four mile zone is to 
be measured as a line drawn directly between the outer- 
most points of the coast, islands, and rocks, and across the 
opening of bays regardless of headland width.” 

By Decree No. 116 of July 29, 1948, Costa Rica con- 
firmed and proclaimed national sovereignty over the seas 
adjacent to its continental and insular coasts to a distance 
of 200 marine miles.* The United Kingdom protested 
the Costa Rican decree in February, 1949.” 

On May 28, 1949, the Saudi Arabian Government pro- 
mulgated Decree No. 6/4/5/3711 purporting to establish 
a six-mile coastal sea (marginal belt). It provides for a 
zone of inland waters extending twelve miles or farther 
seaward from the mainland, and implies that all bays are 
inland waters regardless of. headland width.” On De- 
cember 19, 1949, the United States Government reserved 
all its rights and interests with respect to the Saudi Ara- 
bian Decree.” 

With respect to Cuba it is noted that in December, 
1946, legislation was introduced in the Cuban Congress 
to amend Article 3 of the Constitution by including in the 
national territory there defined the “insular shelves . . . 
up to those points at which the depth of the sea is two 
hundred marine fathoms.” * Opposition to the proposal 
was voiced in some Cuban circles on the ground that it 
would be of relatively small benefit to the nation because 
of the narrowness of the shelf, and it was further pointed 


23 Td. at pp. 6-7. 

24 San José, La Gaceta, July 29, 1948, p. 1. 

25 According to information of the Dept. of State. 
26 (1949) 43 Am. J. Int. L. (Supp.) 154. 

27 See (1950) 44 Am. J. Int. L. 675 for text. 

28 Young, supra note 9 at p. 855. 
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out that recognition of the doctrine by Cuba might op- 
erate to bar Cuban access to shelf areas claimed by neigh- 
boring countries.” 

It has been learned that British Orders in Council have 
extended the boundaries of Jamaica and the Bahamas to 
include the continental shelves of the coasts of those colo- 
nies. The Bahamas Order in Council, made on Novem- 
ber 26, 1948, declared that the boundaries of the Bahamas 
“are hereby extended to include the area of the continen- 
tal shelf which lies beneath the sea contiguous to the 
coasts” of the colony.” The Jamaican Order, made the 
same day, was identical in wording save for its applica- 
tion to “the coasts of Jamaica, including its dependen- 
cies.” Nothing in the Orders was to affect the character 


as high seas of any waters above the continental shelf and 
outside the limits of territorial waters.” The term “con- 
tinenal shelf” was not defined. If, as is commonly said, 
the shelf is regarded as extending to the 100-fathom line, 
the areas included off Jamaica and the Bahamas are con- 


siderable. 

By Legislative Decree No. 25 of January 22, 1951, 
Honduras declared that its sovereignty extends over the 
continental and insular submarine platforms, regardless 
of water depth. The Decree proceeds to claim the re- 
sources of such platforms and of the waters above, and a 
right to “protection and control” over a 200 sea mile belt 
of water adjacent to the Honduran continental and insular 
coasts.” The Decree states that it does not affect the free- 
dom of navigation recognized by international law. 


MODE OF ASSERTING CLAIMS 


It appears that all of the nations have asserted their 
rights through unilateral declarations or decrees. In 


29 Gustavo Gutierrez, “La Libertad del mar y las plataformas continental e 
insular,” Anuario de la Sociedad Cubana de Derecho Internacional (1947) p. 
225. 

30 (1949) 43 Am. J. Int. L. 790. 

31 [bid. 


32 La Gaceta, Tegucigalpa, Honduras, January 22, 1951. 
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most cases these declarations or decrees contemplate their 
approval or implementation, or both, by the legislature. 
It would seem that unilateral assertion of the right is 
sufficient except where the continental shelf of one nation 
is adjacent to that of another, then such assertions recog- 
nize the necessity of a treaty. This recognition appears 
in the American proclamation as well as in the Mexican 
decree. As evidence to support this conclusion, no pro- 
test by any nation has come to the attention of the writer 
which complains of the mode used to assert the right. The 
protests which have been voiced usually approve the 
principle of conservation prompting the declaration, but 
object to the purported inclusion of the continental shelf 
and the waters covering it within the sovereignty of the 
asserting nation as being tantamount to an unwarranted 
and illegal extension of the asserting nation’s territorial 
waters. It may, therefore, be stated that the objections 
have been to the substance rather than to the form of the 
declarations. 

In the case of the United States, its Proclamation care- 
fully excluded the idea that it intended to extend its ter- 
ritorial waters beyond the so-called three-mile limit. It 
is interesting to note that no known objection has been 
made to any provision of the United States Proclamation. 

Apparently, as indicated, recognition of unilateral ter- 
ritorial extension may be withheld by other states; at 
least the protests to language in the declarations which 
purport to extend territorial waters beyond the usually 
accepted limits may be taken as a withholding of recog- 
nition. 

LEGAL BASIS FOR CLAIMS 


As to whether recognition of the right to conserve the 
resources of the continental shelf and the waters above 
may be withheld as a matter of principle is a question de- 
serving closer scrutiny. There are certain plausible bases 
for the assertion and the recognition of rights to the re- 
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sources of the continental shelf. As stated above, the 
usual justification for such declarations is the principle of 
conservation. However, since each state asserting the 
right necessarily purports to include areas bordering its 
own territorial waters, the doctrine of propinquity or con- 
tiguity must be relied upon. It is believed that the prin- 
ciple of propinquity forms the most logical basis for the 
assertion of the right. The shelf is nothing more than an 
extension of the continent into the sea.** It may be argued 
that this fact alone gives the adjacent state a paramount 
right to assert a claim to those resources. 

It would seem that the principle of propinquity is an- 
other way of stating that its geographical location gives a 
state a paramount right to such resources. Both concepts 
are the result of natural forces, and international law for 
example has used, on many occasions, the natural geog- 
raphy of a particular area to resolve disputes between 
nations, particularly boundary disputes.** It is the writ- 
er’s own feeling that the principle of propinquity offers a 
sound basis for the assertion of the right to the resources, 
per se, of the continental shelf, so long as that principle is 
qualified by the doctrine of reasonableness.* Being so 
qualified, it is believed that it will find general acceptance 
among nations. As examples of what appear to be un- 
reasonable assertions, are the decrees of those nations 
claiming absolute sovereignty over the shelf and the wa- 
ters covering it. While those nations are careful in most 
cases to state in their decrees that freedom of navigation 
is in no way affected, the reconciliation of such a state- 

83 See Harold L. Ickes, Underwater Wealth, Co-iier’s MAGAZINE, February 
23, 1946, p. 48. See also Paul A. Colborn, National Jurisdiction over Resources, 
BULLETIN OF THE PAN AMERICAN UNION. 

34 For examples see I Moore, Dicest oF INTERNATIONAL Law, p. 38; I 
Hackworth, Dicest or INTERNATIONAL Law, pp. 412, 716, 760. 

35 See Church v. Hubbart, 2 Cranch 187, 2 L. ed. 249 (U. S. 1804). With 
reference to the legality of a state’s enforcing its regulations beyond the limits 
of its territorial waters, one noted authority has stated, “There seems, however, 
to be sufficient evidence of acquiescence in reasonable claims to warrant the 
assertion that a customary rule of international law has grown up under which 


such acts may be held legal if they meet the test of reasonableness.” (Italics 
added). Philip C. Jessup, THe Law or TERRITORIAL WATERS, p. 94. 
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ment with the assertion of absolute sovereignty can be 
accomplished only on the theory that the state is the 
grantor of the privilege of freedom of navigation in the 
area of extension. Such a theory is in clear conflict with 
the well-settled principle that freedom of navigation de- 
rives from international law, as distinguished from state 
law. It is believed that any assertion of general jurisdic- 
tional rights beyond the usual limit of territorial waters, 
or of rights to seabed and subsoil resources beyond the 
edge of the continental shelf, may be considered unrea- 
sonable. Claims of 200 nautical miles are clearly ex- 
cessive. 

In the case of the Argentine decree, a definition as to 
the extent of the shelf and the sea claimed is conspicu- 
ously absent. This studied lack of precision may be of 
practical importance in connection with Argentina’s Ant- 
arctic claims. In support of these claims Argentina has 
laid considerable stress on the argument of geographical 
propinquity, and though the waters between South Amer- 
ica and Antarctica considerably exceed 100 fathoms in 
depth, there are connecting geological structures between 
the two land masses which might be brought within an ex- 
panded continental shelf doctrine. It would appear that 
such extreme claims, if asserted on this basis, would not 
accord with the measuring stick of reasonableness. With 
respect to the case of Chile, in looking for the reasons for 
its departure from the depth formula developed in the 
earlier actions of other states, it would appear that the 
departure was due to the narrowness of the shelf along 
the Chilean coast. In advancing a shelf doctrine not.thus 
restricted, Chile may be looking hopefully toward a suc- 
cessful claim to the so-called “Chilean Rise,” a high 
submarine plateau adjoining the coast which, though 
deeply submerged, is still distinctly set off from the neigh- 
boring abysses of the eastern Pacific. In addition, Chile 
has the same reasons as Argentina for advancing a view 
with respect to the continental shelf which will lend sup- 
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port to its claim to a segment of the Antarctic. It is ven- 
tured that, however meritorious the Chilean claims may 
be to distant areas, the continental shelf decree appears to 
be an unreasonable use of this vehicle of assertion for that 
purpose. As to those nations bordered by an extremely 
narrow Shelf, it is submitted that this fact alone does not 
justify the mileage formula as against the depth formula 
as a measure of the extent of its rights. As has been indi- 
cated elsewhere herein, the continental shelf in most cases 
has been scientifically determined to extend approxi- 
mately to the 100-fathom depth. For that reason the 
limit of the shelf likewise carries with it the limit to the 
exploitation of the resources of the shelf. Moreover, it 
is doubtful if the resources of the shelf can be commer- 
cially exploited beyond the 100-fathom line. With no 
industrial equipment available to recover resources be- 
yond the 100-fathom line, the reasons of conservation 
prompting claims on the mileage formula no longer exist. 
Thus, for a nation to persist in following an excessive 
mileage formula which it knows to be fruitless insofar as 
resources of the seabed and subsoil are concerned, serves 
only to create apprehensions in the minds of other nations 
as to the real purposes of the claiming state. 


SCOPE OF RIGHTS DERIVED FROM CLAIMS TO RESOURCES 
OF THE CONTINENTAL SHELF 


The question arises as to just what is included as rights 
asserted in the proclamations and decrees promulgated by 
the various states. It appears that in all the decrees, with 
the exception. of the United States proclamation, sover- 
eignty is asserted over the continental shelf and the water 
above. It would seem that as a matter of legal principle 
the assertion of sovereignty in its fullest import may be 
untenable. This conclusion was formulated by reason of 
the fact that the assertion of sovereignty in its fullest sense 
over such areas collides head-on with long established 
principles of international law. In the seventeenth cen- 
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tury certain nations asserted sovereignty over great areas 
of the ocean. Such assertions were eventually rejected 
mainly for the reasons of disuse and inability of those 
nations to maintain their sovereignty coupled with a real- 
ization that the oceans are the natural highways of inter- 
national commerce. Thus developed the incontestable 
principle of international law of the inherent right of all 
nations to free and unimpeded navigation of the high 
seas. This principle is more zealously guarded today 
than at any other period in history. 

The United States continental shelf proclamation con- 
spicuously refrains from claiming “sovereignty,” “title,” 
or “ownership” to such areas, per se, and it uses the ex- 
pressions “appertaining to the United States” and “juris- 
diction and control” to describe the nature of the interest 
of the United States in the resources themselves. From 
the language of the proclamation it would appear that the 
United States claim recognizes existing international law 
concerning the freedom of the seas. It is to be observed 
that in claiming the natural resources of the subsoil and 
seabed the United States asserts a jurisdiction and control 
only to the limited extent essential to the conservation and 
exploitation of the resources of the continental shelf. It 
would seem to follow that the right asserted is to that 
which formerly was “res nullius,” since the freedom of the 
seas doctrine remains unimpaired. Moreover, it is inter- 
esting to note that the United States’ claim is not to sub- 
merged land as such, but to the “resources” of the subsoil 
and seabed of the continental shelf. It would seem, how- 
ever, that any claim to such resources must of necessity 
include some measure of “ownership” and “title” to the 
shelf itself. It is possible that such a conclusion may find 
support by reason of the fact that title to resources must 
vest in someone if they are to be marketed. 

There is a widespread impression that the concept of 
ownership of the seabed and subsoil of the continental 
shelf is novel in international law. We have only to refer 
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to the Cornwall Submarine Mines Act of 1858 to refute 
this impression.* By this legislation the British Parlia- 
ment committed itself to the propostion that the bed of 
the sea below the low-water mark is vested in the Crown. 
The impression as to the novelty of the concept of owner- 
ship may be further refuted when account is taken of cer- 
tain sedentary fisheries.” Ownership by the sovereign of 
the adjacent land of the soil of the seabed where such fish- 
eries are situated has long been presumed. The exclusive 
right to the produce to be obtained from these fisheries is 
based on their being a product of the soil. It is noted in 
all these cases that the soil claimed is contiguous to the 
sovereign’s territory, and again the principle of propin- 
quity applies along with the doctrine of usage. It would 
seem that international law is inclined to recognize vested 
rights by reason of usage. That is to say, the development 
of a particular resource by a State. would give it a para- 
mount interest as against those states who had not devel- 
oped the resource. It is further noted that the claim to 
exclusive ownership of sedentary fisheries is not inconsis- 
tent with the right of navigation in the open sea nor does 
it entail the recognition of any special or exclusive right 
to the capture of swimming fish over or around these beds 
or banks. Apparently, the failure of certain nations to 
recognize the distinction which must be made between 
the resources of the seabed and the resources of the waters 
above accounts for the protests lodged against their 
claims. To reiterate in other language, the United States’ 
claim being limited to the resources of the subsoil and 
seabed of the continental shelf, is completely compatible 
with the provision in the same proclamation to the effect 
that the character as high seas of the waters above the 

86 Sir Cecil J. B. Hurst, K. C. B., K. C., Whose is the Bed of the Sea? 
(1923) 4 THe BritisH YEARBOOK OF INTERNATIONAL Law 34; see also Vallat, 


pes —_— Shelf (1946) 23 THe British YEARBOOK OF INTERNATIONAL 
Aw 333. 


37 Pearl Fisheries Ordinance—Chapter 169 of the Revised Legislative Enact- 
ments of Ceylon; Chank Fisheries Ordinance—Chapter 168 of the Revised 
Legislative Enactments of Ceylon. 

2 
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continental shelf and the right to their free and unim- 
peded navigation are preserved. 


SCOPE OF RIGHTS WITH RESPECT TO FISHERIES 


The assertion by the United States of an interest in 
areas of the high seas contiguous to the coasts of the 
United States is even more limited than its assertion of a 
right to the resources of the subsoil and seabed of the con- 
tinental shelf. On the same day the so-called continental 
shelf proclamation was issued, President Truman signed 
a second proclamation setting forth the policy of the 
United States with respect to coastal fisheries in certain 
areas of the high seas.” It is noteworthy that the shelf 
and fisheries issues were treated separately, with the latter 
not being necessarily related or limited to the waters 
above the continental shelf. Neither proclamation affects 
the preexisting territorial waters limit of the United 


38 59 Stat. 885 (1945); (1946) 40 Am. J. Int. L. (Supp.) 47. 


“NOW, THEREFORE, I, HARRY S. TRUMAN, President of the United 
States of America, do hereby proclaim the following policy of the United States 
of America with respect to coastal fisheries in certain areas of the high seas: 

“In view of the pressing need for conservation and protection of fishery re- 
sources, the Government of the United States regards it as proper to establish 
conservation zones in those areas of the high seas contiguous to the coasts of 
the United States wherein fishing activities have been or in the future may be 
developed and maintained on a substantial scale. Where such activities have 
been or shall hereafter be developed and maintained by its nationals alone, the 
United States regards it as proper to establish explicitly bounded conservation 
zones in which fishing activities shall be subject to the regulation and control of 
the United States. Where such activities have been or shall hereafter be 
legitimately developed and maintained jointly by nationals of the United States 
and nationals of other States, explicitly bounded conservation zones may be 
established under agreements between the United States and such other States; 
and all fishing activities in such zones shall be subject to regulation and control 
as provided in such agreements. The right of any State to establish conserva- 
tion zones off its shores in accordance with the above principles is conceded, 
provided that corresponding recognition is given to any fishing interests of 
nationals of the United States which may exist in such areas. The character as 
high seas of the areas in which such conservation zones are established and the 
right to their free and unimpeded navigation are in no way thus affected.” 

See also Edward W. Allen, Legal Limits of age Fishery Protection 
(1946) 21 Wasu. L. Rev. 1; (1946) 40 Am. J. Int. 173. By Executive 
Order 9634 of September 28, 1945, 10 Fed. Reg. 12305 re 1948), the President 
of the United States ordered the Secretary of State and the Secretary of 
Interior to recommend the establishment of fishing conservation zones in areas 
of the high seas contiguous to the coasts of the United States and in each case 
to recommend provisions to be incorporated in such orders relating to the ad- 
ministration, regulation, and control of the fishery resources. So far as is 
known to the writer, no fishing zones have been recommended or established 
by the United States as of this date. 
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States, namely, three nautical miles seaward from the 
coast. The policy enunciated by the fisheries proclama- 
tion is that the United States will recognize the right of 
a state to protect and conserve a fishery in which it has a 
substantial interest in high seas contiguous to the territory 
of that state, provided that any regulations to that end 
are adopted jointly with other states who may likewise 
have or acquire a substantial interest in the fishery. In- 
asmuch as this policy is based upon conservation and the 
existence of a substantial interest in the fishery, it does 
not contemplate the exercise by a coastal state of fisheries 
jurisdiction over contiguous high seas for other than con- 
servation purposes, or the exercise by a state of sole fisher- 
ies jurisdiction over such waters for conservation pur- 
poses without acquiescence therein by other states in inter- 
est. A state has an unquestioned right to regulate fishing 
by its own nationals. It is when a state presumes to con- 
trol, unilaterally, fishing on the high seas by nationals of 
another state that there is a conflict with the principle of 
international law that the high seas of the world are a 
common ground where the fishermen of all nations have 
an equal right to pursue their trade. The United States 
Proclamation merely recognizes that international coop- 
eration is essential to effective conservation of high seas 
fisheries. ‘Thus where the nationals of more than one 
state participate in a substantial degree in a particular 
fishery on the high seas joint control for conservation pur- 
poses is indicated. It is the failure of Latin American 
decrees to allow for the fishing interests of other states 
which no doubt prompted to some extent the protests 
which were voiced thereto. 


SUFFICIENCY OF UNILATERAL DECLARATIONS 


It would seem to follow logically that proclamations or 
decrees are useful as devices to inform the world that a 
state intends to formulate conservation measures with re- 
spect to fisheries in contiguous high seas. Admittedly, 
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the use of this device is too limited for effective conserva- 
tion. It is believed that under prevailing international 
law, in order to effectively conserve the fisheries of the 
world, each state in interest must indicate its willingness 
to place its fishermen under the same regulations as the 
fishermen of any other nation operating in a particular 
fishery provided that: (1) the regulations have been 
shown by scientific investigation to be necessary in order 
to prevent overfishing, and (2) that such states have equal 
voice in determining the regulations to be applied. ‘This 
formula was followed by the nations who are parties to 
the International Convention for the Northwest Atlantic 
Fisheries,” which has opened one of the soundest trends 
yet devised as a solution to the whole problem of conser- 
vation and utilization of the resources of the high seas. 
The principles thus formulated appear to be equally as 
applicable to certain other resources of the waters of high 
seas. 
PHYSICAL LIMITS OF CLAIMS 


Finally, we come to the difficult problem of attempting 
to ascertain with some degree of precision the outer limits 
from the coasts of the littoral state to which rights to the 
subsoil and seabed may be asserted. To review for the 
moment the practice of States of the Western Hemis- 
phere, we find that as to the United States, its rights in 
this respect have reference, in general, to that part of the 
shelf covered by no more than 100 fathoms of water. The 
United States proclamation relating to fishery conserva- 
tion makes no provision for an outer limit of the area in 
which conservation zones will be established, except that 
the high seas areas concerned shall be contiguous to the 
coasts of America. The Mexican declaration mentioned 
above did not specify the precise distance from the Mex- 
ican coasts embraced by its claim. It is understood how- 
ever that proposed amendments to the Mexican Constitu- 


39 Dept. of State Publication 3941; Treaties and Other International Acts 
Series 2089, entered into force July 3, 1950. 
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tion which would implement the declaration provide that 
the Mexican Continental shelf would be considered as 
including that portion of the sea bed covered by waters 
200 meters (approximately 109 fathoms) deep. It ap- 
pears that the Mexican limitation might accord with the 
doctrine of reasonableness if limited to the resources of 
the subsoil and sea bed of its shelf. Argentina placed no 
outer limit in its claim. Nicaragua as stated hereinbe- 
fore, followed the proposed Mexican action in fixing a 
precise limit on the basis of depth, 1.e. 200 meters. Chile, 
Peru, Costa Rica and Honduras asserted claims out to a 
limit of at least 200 miles. It would appear that such 
exorbitant claims will find little or no acceptance in inter- 
national law. 

Cuba uses the depth formula of the United States, 
Mexico and Nicaragua, except that the measure is 200 
marine fathoms. It is likely that such an extreme meas- 
ure may be objectionable to other nations. The claims 
of Jamaica and the Bahamas appear to use the 100 fathom 
formula. 

Of the states of the Western Hemisphere known to the 
writer to have made claims or which have planned to 
make claims to the continental shelf, it appears that five 
use the depth formula as a limit to their claims, while 
four use the mileage formula, and one (Argentina) places 
no definite limitation on its claim. With respect to the 
claims to the sea bed and subsoil of the continental shelf, 
it would seem that the depth formula will find more 
palatable acceptance in international law. Reasons of 
geography give strong support to this formula for the rea- 
son that it has been scientifically determined that in most 
cases the continental shelf abruptly ends at the approxi- 
mate depth of 100 fathoms. Furthermore, it is doubtful 
that the exploitation of any resources beyond the 100- 
fathom line would be commercially profitable. It is 
known that the depth formula, while suitable in most 
cases would be unsuitable in a few isolated cases. One 
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would think particularly of the situation obtaining in the 
Persian Gulf, which has no continental shelf. The only 
solution to such a case seems to be by treaty among the 
states bordering the Persian Gulf, which would define 
the limits appertaining to each state concerned. 

It is submitted that as to the resources of the waters 
above the continental shelf, the limit of 100 fathoms may 
not be suitable due to the migratory habits of certain spe- 
cie of fish. Moreover, it would seem that the realistic 
determination of the extent of rights with respect to fish- 
eries should be made upon the basis of scientific findings 
showing the need for measures of conservation. Due to 
the nature of fisheries, if precise limits of control are ca- 
pable of determination, only facts developed by impartial 
scientific investigation can be the basis of delineation. 
Furthermore, as stated elsewhere herein, after factual de- 
termination of the areas involved treaty implementation 
must follow as a matter of course to the end that the legi- 
timate interests of other nations in the affected areas may 
be protected. Such a course should be followed with lit- 
tle or no difficulty, since all of the nations have expressed 
the need for conservation and most of them have recog- 
nized the interests of other nations on the basis of reci- 
procity. 

CONCLUSIONS 


In conclusion the reader is reminded that the forego- 
ing discussion is not intended to be exhaustive of the prob- 
lems. Enough has been shown, however, to point up the 
differences in the practice of states, particularly those of 
the Western Hemisphere, and to suggest principles which 
may be followed in the development of national policies. 
It is submitted that the development of national policies 
for the orderly exploitation of the riches of the sea and 
seabed constitutes a constructive approach to an emerg- 
ing problem. Such action will require an extraordinary 
degree of statesmanlike foresight in the development of 
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the law before critical international problems arise de- 
manding solution. Sound national policies for orderly 
exploitation consistent with the principles suggested here- 
in should have the result of reconciling present conflict- 
ing exploitation claims and may entirely prevent a future 
mad scramble of conflicting claims. While the ultimate 
course of the law on this subject is unforeseeable, its direc- 
tion will no doubt depend upon technology and pressures 
of over-population that impel exploitation activities. 
Should maritime exploitation become more widespread, 
it would seem that national policies for orderly exploita- 
tion would provide in advance for this eventuality. In 
lieu of the usual lag in the growth of the law to control 
human activity, the law would indeed be anticipating hu- 
man needs. 
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EDITORIAL NOTES 


THE DoctrRINE oF EQUIVALENTS REVALUED 


For the second time this century, the Supreme Court, in the latest 
Graver Tank case,’ employed the doctrine of equivalents to find in- 
fringement where the accused practice was outside of the terms of the 
valid claims of the patent in suit. In an era when it is axiomatic that 
the claim alone measures the invention, and the restrictive doctrines 
of the patent law are being applied with great rigidity, as exemplified 
by the Cuno case? and the Halliburton case,* it is perhaps anomalous 
that our strictest patent court should resort to the doctrine of equiv- 
alents to hold a patent infringed. 

When the Court granted rehearing in the Graver Tank case,* there 
was at least one confident prediction that the doctrine of equivalents 
would not survive the impending decision. On the other hand, now 
that the final decision in the Graver Tank case has apparently revital- 
ized the doctrine of equivalents, there is a tendency to view that doc- 
trine as if it were in perfect harmony with modern doctrines of the 
patent law. For example, one writer reviewing the Graver Tank 
case has recently suggested that the doctrine of equivalents is not at 
all in conflict with the rule that the claim, if unambiguous, is the sole 
measure of the invention, and that both doctrines “mutually contribute 
to the just result of securing for the inventor protection commensurate 
with the substance of his invention.”® While it is perhaps easy to 
rationalize either view, it is submitted that neither of these two views 
is acceptable as the final determination of the question. The first view 
seems to stem from a modern tendency toward ultra-strict interpreta- 
tion of the rights of patentees, while the second appears to be based 
more upon hopes for a return to the days of truly liberal construction 
of patents than upon analysis of the present state of the patent laws. 

The doctrine of equivalents is an inheritance from that period dur- 
ing which the patent statutes required the patent claim merely to 
“specify and point out” the invention protected.’ At that time, claims 

1 339 U. S. 605, 70 Sup. Ct. 854, 94 L. ed. 767, 85 U. S. P. Q. 328 (1950). 

2Cuno Engr. Corp. v. Automatic Devices Corp., 314 U. S. 84, 62 Sup. Ct. 
37, 86 L. ed. 58, 51 U. S. P. Q. 272 (1941). 

3 Halliburton Oil Well Cementing Co. v. Walker, 329 U. S. 1, 67 Sup. Ct. 
6, 91 L. ed. 3, 71 U. S. P. Q. 175 (1946). 

#Graver Tank & Mfg. Co. v. Linde Air Products Co., 336 U. S. 271, 69 


a, Se 535, 93 L. ed. 672, 80 U. S. P. Q. 451 (1949), rehearing granted May 


P 5 —— The Doctrine of Equivalents in Patent Cases (1950) 32 J. Par. Orr. 
OC. ° 

6 Swanson, A Discussion of the Application of the Doctrine of Equivalents 
in the Graver v. Linde Case (1951) 33 J. Pat. Orr. Soc. 19, 34. 

75 Strat. 117 (1836), (The Patent Act of 1836, § 6). 
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were usually of the “as shown and described” variety, importing into 
the claim the text of the specification and the drawing. “Interpreta- 
tion” of patent claims was then the rule; the courts were called upon 
to determine the actual extent of the invention, and it is obvious that 
the doctrine of equivalents was then continually necessary as a rou- 
tine rule of the patent law. Today, patent applicants are required to 
“particularly point out and distinctly claim” their inventions,® and 
patent claims are now recognized as definitions of the scope of the 
patent*—word fences which exclude the public from the patented 
invention but also leave open that public domain which the patent may 
not protect. So long as a claim of a modern patent is not ambiguous, 
that claim is certainly the measure of the patentee’s monopoly under 
all normal situations,’® and it now appears futile to contend that the 
claim may be expanded by the doctrine of equivalents or any other 
doctrine every time that the claim fails to encompass that which is 
used by a potential infringer. 

But, it does not follow that the doctrine of equivalents no longer has 
its place and, indeed, the decision of the majority of the Court in the 
Graver Tank case leaves no doubt on this point. The statutory re- 
quirement for distinct claiming places upon all patent applicants a 
very heavy burden. The technical arts are becoming increasingly 
more complex. Our language, never perfect for succinct definitions, is 
improving far too slowly. It is therefore only natural that the stat- 
utory requirement for distinct claiming should result in cases where 
the burden upon the patentee is so inequitable as to merit some form 
of extraordinary relief. Such cases, it is submitted, call forth the 
doctrine of equivalents. 


The Problem Presented in the Graver Tank Case 


The invention involved in the Graver Tank case comprised a weld- 
ing flux and a method for welding. The patent in suit’? contained a 
broad claim reciting the flux as including a major proportion of a 
“metal silicate.” +2 Several other claims were limited to the alkaline 
earth metal silicates,** and still others were limited to calcium sili- 


- 


5 ae (1875) § 4888, as amended 38 Star. 958 (1915), 35 U..-S. C., 
33 ( X 
® Universal Oil Products Co. v. Globe Oil & Refining Co., 322 U. S. 471, 
64 Sup. Ct. 1110, 88 L. ed. 1399, 61 U. S. P. Q. 382 (1944); Continental Pa- 
per Bag Co. v. Eastern Paper Bag Co., 210 U. S. 405, 28 Sup. Ct. 748, 52 L. ed. 
(1886 ‘ed White v. Dunbar, 119 U. S. 47, 7 Sup. Ct. 72, 30 L. ed. 303 
1 


10 Aluminum Co. of Amer. v. Thompson Prod. Co., 122 F. (2d) 796, 51 
U. S. P. Q. 237 (C. C. A. 6th, 1941). 

11 2,043,960, Jones, Kennedy and Rottermund, June 9, 1936. 

12 Claim 24. 

13 Claims 18, 20, 22 and 23. 
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cate,** these latter claims not being in issue. The specification of the 
patent stated that manganese silicate, which is not an alkaline earth 
metal silicate, had been successfully used in practicing the invention,** 
but there was no claim in the patent, and none had ever been submit- 
ted during prosecution before the Patent Office, which was specific 
to manganese silicate. The accused composition comprised manga- 
nese silicate. There appears to have been ample evidence that a weld 
produced by using a flux comprising a major proportion of manganese 
silicate is the same in kind and quality as is produced by a welding 
flux comprising a major proportion of an alkaline earth metal silicate. 
The record indicates that the two fluxes were used in the same man- 
ner, and that their operation was substantially the same. Further, 
there was no showing of independent derivation by the defendant. 

Of the claims in issue, the Court held all invalid except those 
specific to the alkaline earth metal silicates, the generic claim reciting 
“metal silicates” having failed because it was shown that all metal 
silicates were not operative in the composition. The majority of the 
Court held that the accused composition infringed those claims which 
were held valid, finding that manganese silicate and the alkaline earth 
metal silicates were mere equivalents in the composition involved. 
The minority’® vigorously disagreed, arguing that broadening of the 
claims was contrary to the statutory requirement for distinct claiming 
and the established rule that the claims, not the specification, measure 
the grant. The minority further suggested that there was consider- 
able doubt from the record that a claim specific to manganese silicate 
would have been patentable in the application which matured into the 
patent in suit and that, in any event, any relief which the patentee 
might have should be by way of reissue rather than the doctrine of 
equivalents. 


The Doctrine of Equivalents in General 


As usually stated, the doctrine of equivalents holds that the equiv- 
alent of a patented invention—that which accomplishes the same result 
in substantially the same way—may be an infringement.’*7 Equiv- 


14 Claims 19 and 21. 

15 At page 2, column 1, lines 62-65, the patent states: 

“We have used calcium silicate and silicates of sodium, barium, iron, man- 
ganese, cobalt, magnesium, nickel and aluminum. . . .” (italics added). 

16 Six of the Court concurred in the majority view, Justices Black and Doug- 
las dissented separately, and Justice Minton took no part. 

17 Royal Typewriter Co. v. Remington Rand, Inc., 168 F. (2d) 691, 77 
U. S. P. Q. 517 (C. C. A. 2d, 1948), cert. den., 335 U. S. 825, 69 Sup. Ct. 


50, 93 L. ed. 379 (1948) ; 3 WaLKER on Patents (Deller’s ed., 1937) §§ 467- 
469; 69 C. J. S. Patents § 299. 
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alency may be as to the entire invention ;* more frequently it is con- 
cerned with an element of a patented combination,’® a step of a 
process,?° or a component of a composition.** What constitutes equiv- 
alency need not here be discussed in detail, since this question alone 
is more or less quickly solved in each case in accordance with long- 
standing tests.”? 

Mere presence of equivalency, by itself, has never been enough to 
invoke the doctrine. One reason for this is that the doctrine involves 
several negative limitations. Thus, though the doctrine will obvious- 
ly expand a claim, it cannot expand the claim beyond the scope of the 
invention set forth in the original patent application.2* Also, the 
doctrine cannot be employed to recover that which has been expressly 
dedicated to the public, nor can it recoup that which is lost through 
file wrapper estoppel.?* One jurisdiction has consistently held that 
the doctrine cannot be invoked to remove from a claim an original 
limitation which (1) is at the heart of the novelty, and (2) relates to 
form, material, location or function,”® but this rule has apparently not 
been widely accepted. A final negative limitation is that a “paper 
patent” is entitled to little, if any, aid from the doctrine.”® 

It is usually stated that there is a range of equivalents for all 


18Tt was so considered, for example, in Sanitary Refrig. Co. v. Winters, 
280 U. S. 30, 50 Sup. Ct. 9, 74 L. ed. 147, 3 U. S. P. Q. 40 (1929), where 
two rather complex refrigerator latches were compared, but this appears to be 
primarily a matter of rationalization. Combination claims are usually in- 
volved, with the question of equivalency concerning one or more elements of 
the combination. 

19 Winans v. Denmead, 15 How. 330, 14 L. ed. 717 (U. S. 1853) ; Royal Type- 
writer Co. v. Remington Rand, Inc., supra note 17 

20 Donner v. Sheer Pharmacal Corp., 64 F. (2d) 217, 223, 17 U. P. Q. 
117, 124 (C. C. A. 8th, 1933), cert. den., 290 U. S. 658, 54 Sup. Ct. i 78 L. 
ed. 570 (1933). 


21 Jd. at p. 223; Graver Tank & Mfg. Co. v. Linde Air Products, supra note 
1; Treibacher-Chem. Werke. Ges. v. Roessler & Hasslacher Chem. Co., 219 
Fed. 210 (C. C. A. 2d, 1914). 

223 WALKER ON Patents (Deller’s Ed. 1937) §§ 466-470. 


23 James P. Marsh Corp. v. U. S. Gauge Co., 129 F. (2d) 161, 53 U. S. P. Q. 
653 (C. C. A. 7th, oe 


24 a aap Supply Co. ty Patents Corp., 315 U. S. 126, 62 Sup. Ct. 


513, 86 L. ed. 736, 52 U. § P. Q. 275 (1942); Smith v. Magic a | Kennel 
Club, b in, 282 U. S. 784, St Sup. Ct. 291, 75 L. ed. 707, 8 U. P.-Q. 123 


(193 

25 Lunati v. Barrett, 104 F. (2d) 313, 41 U. S. P. Q. 756 (C. C. A. 6th, 
1939) ; Valjean v. Perfection Stove Co., 103 F. (2d) 60, 41 U. S. P. Q. 355 
(C. C. A. 6th, 1939). 


26 Continental Paper Bag Co. v. Eastern Paper Bag Co., supra note 9; 
General Motors Corp. v. Kesling, 164 F. (2d) 824, 76 U.S. P. 2. 30 (C. C. A. 
8th, 1947), cert. den., 333 U. S. 855, 66 Sup. Ct. 732, 92 L. ed. 1135, 76 
U. S. P. Q. 621 (1948) ; Modern Products Supply Co. v. Drachenberg, 152 
F. (2d) 203, 68 U. S. P. Q. 10 (C. C. A. 6th, 1945), cert. den., 327 U. S. 806. 
66 Sup. Ct. 964, 90 L. ed. 1030 (1946). 
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patents,” a patent covering a pioneer invention being entitled to a 
broad range of equivalents,** while a narrow improvement patent is 
entitled only to a correspondingly narrow range of equivalents.?® But 
this statement stems from the early days of the doctrine and must, it 
is submitted, now be taken to mean that, if the doctrine of equiv- 
alents can be invoked in a particular case, the possible range of equiv- 
alents varies directly as the importance of the contribution represented 
by the patented invention. 

The doctrine may be applied “internally.” Thus, that which is 
within the literal terms of the patent claim, but which is clearly not 
the same as or equivalent to the patented invention, will be held not 
to infringe.*° Also, it must be realized that, should the equivalent 
practice be shown to be old before the patentee, and thus anticipatory 
of the application which matured into the patent in question, then the 
patent claim must be invalid.** 

So much, then, appears clear from a general consideration of the 
doctrine. An equivalent may be an infringement, if the patentee can 
show his case to be free from the negative limitations involved in the 
doctrine. In general, application of the doctrine must progress 
through three steps. First, it must be determined if the case warrants 
application of the doctrine. Next, there is the question of whether 
the accused practice is equivalent to what is claimed. Finally, it must 
be shown that the equivalent practice was patentable at the time of the 
application which matured into the patent in question. 


Factors Warranting Application of the Doctrine 


It is submitted that much of the confusion surrounding the doctrine 
of equivalents results from a mistaken belief that that doctrine may 
be invoked in every case where a question of equivalency is present. 


27 Continental Paper Bag Co. v. Eastern Paper Bag Co., supra note 9; 
Keith v. Charles H. Hires Co., 116 F. (2d) 46, 47 U. S. P. Q. 402 (C. C. A. 
2d, 1940); Art Metal Wks. v. Abraham & Straus, 107 F. (2d) 940, 43 
U. S. P. Q. 286 (C. C. A. 2d, 1939), cert. den., 308 U. S. 621, 60 Sup. Ct. 
293, 84 L. ed. 518 (1939). 

28 Hartford Empire Co. v. Swindell Bros., Inc., 96 F. (2d) 227, 37 U.S. P. Q. 
422 (C. C. A. 4th, 1938), cert. den., 306 U. S. 634, 59 Sup. Ct. 464, 83 L. ed. 
1035 (1939); Shakespeare v. Perrine, 91 F. (2d) 199, 34 U. S. P. Q. 172 
(C. C. A. 8th, 1937). 

29 Continental Paper Bag Co. v. Eastern Paper Bag Co., supra note 9; Royal 
Typewriter Co. v. Remington Rand, Inc., supra note 17; Weiss v. R. Hoe & 
Co., 109 F. (2d) 722, 44 U. S. P. Q. 412 (C. C. A. 2d, 1940), cert. den., 310 
U. S. 639, 60 Sup. Ct. 1085, 84 L. ed. 1407 (1940). 

80 Westinghouse v. Boyden Power Brake Co., 170 U. S. 537, 568, 18 Sup. 
Ct. 707, 42 L. ed. 1136 (1898). 

81 Amer. Fruit Growers Inc. v. Brogdex Co., 283 U. S. 1, 51 Sup. Ct. 328, 
75 L. ed. 801, 8 U. S. P. Q. 131 (1931); Ranco, Inc. v. Gwynn, 128 F. (2d) 
437, 54 U. S. P. Q. 3 (C. C. A. 6th, 1942) ; Williamette-Hyster Co. v. Pacific 
Car & Fdry. Co., 122 F. (2d) 492, 50 U. S. P. Q. 422 (C. C. A. 9th, 1941). 
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Indeed, the following words of Judge Hand in the Royal Typewriter 
case would at first appear to substantiate this view: 


All patents are entitled to its [the doctrine’s] benefit to an extent, 
measured on the one hand by their contribution to the art, and 
on the other by the degree which it is necessary to depart from 
the meaning to reach a just result.*? 


But Judge Hand’s meaning becomes clear only when the above- 
quoted statement is read in view of his earlier words in the same case: 


In these respects a patent is like any other legal instrument-; 
but it is peculiar in this, that after all aids to interpretation have 
been exhausted, and the scope of the claims has been enlarged 
as far as the words can be stretched, on proper occasions courts 


make them cover more than their meaning will bear.** (Italics 
added. ) 


The state of the patent law which led to frequent and almost con- 
tinual application of the doctrine from the time of Winans v. Den- 
mead** through the first decade of the present century no longer pre- 
vails; the patent statutes are now more exacting and the patent prac- 
tice more perfect. Yet the doctrine is still applied, and the tests of 
equivalency itself have not been fundamentally changed over the years. 
The primary question is, what situations will now warrant applica- 
tion of the doctrine? 

While presence of a meritorious invention, substantial compliance 
with the patent laws, defendant’s derivation from the patentee, and 
notice in the patent as to the true scope of the invention have always 
been considered in determining whether the doctrine of equivalents 
should be applied, and are of course still of fundamental importance, 
modern changes in the patent laws have modified the effect of some of 
these factors, and at least one new factor of importance has developed. 
While, originally, notice to the public appears to have been taken 
from the patent as a whole, it now seems that only the patent claims 
are effective to put the public on notice as to the extent of the pat- 
entee’s monopoly. Also, it now appears that the doctrine has very 
frequently been applied when the departure from the patent claims 
has been so slight as to allow the infringer to be readily held on other 
grounds, and that a real problem of justifying application of the doc- 
trine exists only when the departure from the surviving claims is 
extensive. Finally, and of most importance, it appears that an im- 
portant factor to be considered now in application of the doctrine is 


32 Royal Typewriter Co. v. Remington Rand, Inc., supra note 17. 
33 [bid. 
34 Supra note 19. 
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the presence or absence of undue hardship placed upon the patentee by 
the modern practice under relatively strict patent statutes. 


Undue Hardship 


In modern patent practice a patentee often finds that the patent 
which he has obtained does not adequately protect, when strictly 
construed, the invention disclosed. As a result, the patentee is often 
under an extreme hardship in the sense that he may suffer the loss 
of financial reward which should in theory have been his due. .Such 
hardship usually flows from (1) limitation of claims as a result of 
prosecution before the Patent Office, or (2) exacting patent statutes 
and restrictive interpretations thereof. 

The first class mentioned above is not such as to warrant aid from 
the doctrine but instead is more properly viewed as a condition result- 
ing from the patentee’s own mistakes of judgment. The mere fact 
that such a mistake may prove costly by laying open to the public a 
part of the patentee’s invention will not support the extraordinary 
relief represented by the doctrine of equivalents, even though the 
extent of financial loss to the patentee may be extreme. This type 
of mistake is exemplified in dedication to the public: 

1. By express words; 
2. By file wrapper estoppel ; 
3. By claims unnecessarily narrow. 


An express gift of a portion of the invention to the public is in no 
way recoverable.** Similarly, true dedications by way of file wrap- 
per estoppel, such as result from applicant’s addition to his claims of a 
limitation included to obtain allowance of the patent, may not be 
recouped.** On the other hand, claims drawn too narrow by mistake 
may be broadened by reissue.** But, regardless of the presence or 
absence of a statutory recourse, insofar as such hardships result from 
the applicant’s own mistakes of judgment, they form little equitable 
basis for applying the doctrine of equivalents. If such mistakes are 
correctable at all, they must be corrected by reissue. Since the fault 
in such cases lies wholly with the applicant, and the public is misled 
as to the extent of the invention as a result, the requirement that the 
reissue not apply retroactively is not considered to be unduly harsh. 

The second class of hardship, resulting from the development of 


35 Elevator Sup. Co. v. Graham & Norton Co., 44 F. (2d) 358, 362 (C. C. A. 
Ww 1930) ; oo Co. v. Natl. Aniline & Chemical Co., 48 F. (2d) 270 
D. N. Y. 1930); Squier v. American Telephone & Telegraph Co., 21 F. 
04) 747 (S. D.N. Y. 1924). 
36 Smith v. Magic City Kennel Club, Inc., supra note 24. 
872 WALKER ON PaTENTS (Deller’s Ed. 1937) §§ 306-308. 
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restrictive doctrines of the patent law, is a relatively new phenomenon, 
and here, it is submitted, the resulting burden upon the patentee can 
often be characterized as an undue hardship, and may be sufficient 
to invoke the doctrine of equivalents. Three major sources of such 
undue hardship are: 


A. The requirement for distinct claiming and the rule that the 
claim alone measures the invention; 

B. Voiding of claims as reading on inoperative subject matter ; 

€. The single means doctrine. 


Though sometimes applied in various forms prior to the revision 
of the statute in 1870, the requirement that the claim alone is the 
measure of the invention did not appear in its present highly restric- 
tive form until well into the present century. For example, it is to 
be noted that the claims involved in the Sanitary Refrigerator case,** 
decided in 1929, still included the “substantially as shown and de- 
scribed” clause. The decision in the Graver Tank case is actually 
the first application of the doctrine of equivalents by the Supreme 
Court to expand a modern, fully formalized claim. 

The law now appears well settled to the effect that the specification 
may neither broaden nor restrict the scope of an unambiguous claim.*® 
It is recognized that this rule has materially aided the courts by 
reducing the difficulty of ascertaining the extent of the patentee’s in- 
vention, and has allowed the public to determine with greater accu- 
racy where the patent monopoly ceases. But, in some cases, the rule 
is bound to work an undue hardship upon the patentee. The com- 
plexity of inventions increases, without a corresponding improvement 
in available terminology, and the inventor is often asked to define an 
extremely technical invention, requiring many pages of description 
for a complete understanding, in a few short succinct phrases. Usu- 
ally, this is possible. In some cases, however, the already taxed 
language fails to provide the proper terms. This would matter little 
if a broad and lenient policy of interpretation of the claims were fol- 
lowed, even when apparently unambiguous. But such is not the case. 

If the applicant claims too much, his claim is almost certain to 
fall *° and if, on the other hand, he claims too little, he receives little 
commercial reward from his invention. As has been mentioned, fail- 
ure to claim enough can usually be remedied only by the limited possi- 


88 Sanitary Refrigerator Co. v. Winters, supra note 18. Patent 1, 385, 102, 
Winters and Crampton, July 19, 1921. 

89 Graver Tank & Mfg. Co. v. Linde Air Products Co., supra note 4; 
Milcor v. George A. Fuller Co., 316 U. S. 143, 62 Sup. Ct. 969, 86 L, ed. 
1332, 53 U. S. P. Q. 268 (1942). 

40 Graver Tank & Mfg. Co. v. Linde Air Products Co., supra note 4; Camp- 
bell v. Mueller, 159 F. (2d) 803; 72 U. S. P. Q. 295 (C. C. A. 6th, 1947). 
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bility of reissue, and the reissue practice as to broadening of claims is 
very exacting. The tendency is naturally to overshoot and claim too 
much in those situations where the available terminology is inadequate. 
If the claim is allowed and later declared invalid, and the patentee, 
through reliance on his allowed claim has no longer any adequate 
protection, it is submitted that the harshness of the rule is too severe 
since the patentee, having reasonably done all that could be expected 
of him, is without just reward. 

Of course, this was not the case before revision of the statutes to 
require distinct claiming. Thus, to aid the courts and protect the 
public, the statutes have been revised to the detriment of the patentee. 
If, as is here suggested, the doctrine of equivalents is in opposition to 
the requirement of R.S. 4888 for distinct claiming, then the doctrine 
no longer has a place as a necessary legal rule. But, as indicated 
above, the requirement for distinct claiming, with the claim being the 
sole measure of the invention, may place the patentee in an almost 
impossible position warranting equitable relief. It is submitted that 
the decision of the Court in the Graver Tank case can be interpreted 
as a tacit recognition of this equitable need rather than a mere routine 
application of the doctrine of equivalents in its historical form. 

The practice of voiding claims because they include within their 
terms something which is inoperative for the purpose of the invention 
is seldom applied in mechanical cases. However, in chemical cases, 
the rule with its appendages runs rampant. Thus, in the Graver Tank 
case, the broad claim limited only to “metallic silicates” was held in- 
valid because the defendant was able to show that certain metallic 
silicates were not operative in the claimed welding flux.* 

In such cases, the applicant is not ordinarily required to test all 
members of his generic term (or Markush group, as the case may be) 
in order to obtain allowance of the claim.*? If an applicant were “for- 
tunate” enough to discover that one member of the generic group was 
inoperative, he would be obliged to file separate applications on each 
of the operative members, and this might require an inordinate num- 
ber of separate cases. If, on the other hand, he tests a sufficient 
number to prove his generic claim proper and does not discover that 
some other member of the group is inoperative, he frequently relies 
upon the generic claim to protect one or more species not specifically 
claimed. Thus, the patentees in the Graver Tank case may have relied 
upon the broad claim, limited only to “metallic silicates,” to protect 


41 Supra note 4 at pp. 276-277. 


42 Ex Parte Brahn, e U. S. P. Q. 282 (Pat. Off. Bd. App., 1945); Ex 
Parte Brown, 67 U. S. P . Q. 281 (Pat. Off. Bd. App., 1944). 


3 
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the invention when manganese silicate was used, this latter compound 
not being specifically claimed. 

A formal rule which operates to deprive the patentee of his granted 
protection at some date after the patent issues and which removes 
from the patent all of his invention except that which he has claimed 
for good measure may well become too harsh, since it may give the 
essence of the invention to the public for nothing and leave the inven- 
tor, who has complied in every way with the Patent Office rules, 
without the reward contemplated by the writers of the Constitution. 
Perhaps it would be a better practice, in proper cases, to restrict the 
claim to the operative species, leaving the claim valid,** but this prac- 
tice was emphatically rejected by the Supreme Court in the Graver 
Tank case.** But, in the same decision, the Court expressed its 
willingness to allow the patentee to recoup such loss by operation of 
the doctrine of equivalents. 

Another requirement prescribed by the courts is that a patent may 
not so restrict the field as to discourage all further invention during 
the life of the patent. The requirement is exemplified by the “single 
means” rule. Under this rule, a combination claim is examined by the 
courts to ascertain whether that portion of the claim which distin- 
guishes it from the prior art is couched in terms of a single “means” 
plus a recitation of its function. If so, the court usually rejects the 
claim on the ground that it covers all possible means of accomplishing 
the function recited and so stifles further experimentation to produce 
means other than those shown by the patentee.* 

An applicant’s invention may well lie in the concept of the combina- 
tion rather than the specific nature of the new element of the combi- 
nation. Yet, the Patent Office may reject the single means claim and 
force the applicant to file separate cases on such species as he may be 
able to show patentably distinguished from each other. But the issue 
is not always open and shut, and whether use of a single means to 
Clark, 157 F. (2d) 725, 70 U. S. P. Q. 382 (C. C. A. 3d, 1946), cert. den., 
329 U. S. 796, 67 Sup. Ct. 482, 91 L. ed. 681, 71 U. S. P. Q. 327 (1946). Two 
claims were considered: “1. As a new composition of matter, a salt of 1- 
phenyl-2-aminopropane.” and “2. As a new composition of matter, the hydro- 
chloride of 1-phenyl-2-aminopropane.” Beside the hydrochloride, the patent also 
described the sulphate of 1-phenyl-2-aminopropane as useful for the purpose 
of the invention, but other salts were not suitable. In an attempt to limit 
claim 1 to the “operative” members of the class, a disclaimer had been filed 
which purported to restrict the claim to those salts producing the desired 
effects. The court held this disclaimer to be invalid, but went on to hold that 
claim 1 should be interpreted to mean “the sulphate of 1-phenyl-2-aminopro- 
pane.” The court based its opinion on the cases holding that patents should 
be liberally construed. 

44 Supra note 4 at p. 277. 


45 The problem is well discussed by Spintman in Functional Claims (1949) 
31 J. Pat. Orr. Soc. 806. 
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distinguish from the prior art will result in invalidity of the claim is 
not always accurately predictable. If the Patent Office allows the 
claim, it is submitted that it should be granted the same presumption 
of validity as any allowed claim, and that therefore the applicant’s 
failure to file separate cases on all known equivalents in such a situa- 
tion should not be considered a fault on his part. If the claim is later 
held void, the further result that the patentee be stripped of protection 
for any but the embodiments which have been covered in species 
claims would appear to be too harsh. In effect, such a result is to 
sacrifice the patentee’s just reward to a formal rule which is perhaps 
not essential to the protection of the public in any event. But, if the 
rule must be applied with this harsh result, and this appears to be the 
state of the law today,** then it is submitted that the doctrine of equiv- 
alents may be invoked to recoup the losses of the patentee and return 
that which is his, not by right of law, but by equity. 

Though it can be argued that even in such cases of undue hardship 
as have been hereinbefore discussed the patentee should be limited to 
the statutory recourse of reissue, as was suggested by the dissent in 
the Graver Tank case,*" it is submitted that this relief, being non- 
retroactive, is inadequate in such cases, particularly since any in- 
fringement occurring between the date of issue and the date of the 


suit must have been made with notice of presumedly valid dominating 
claims. 


Notice 


While notice to the public of the true scope of the invention has 
always been an important factor in the application of the doctrine, this 
factor was ordinarily easily disposed of during the era of “substan- 
tially as shown and described” claims. Now, in view of the present 
strict adherence to the requirement that the invention be distinctly 
claimed, it would seem that for an application of the doctrine of 
equivalents to be permitted, it must be shown that the patent as issued 


46 bid. It is interesting to note, however, that at a meeting of the Patent 
Section of the American Bar Association in Washington, D. C., March 8-10, 
1951, to discuss the report of the Committee on Codification of the Patent 
Laws, it was proposed that the section of the proposed codification dealing 
with the patent specification (corresponding to R.S. 4888) should include the 
following: “The essence of the novelty of any invention may be recited in a 
claim in terms of means or method for performing a specified function without 
the recital of structure or acts in support thereof, and such claim shall not be 
refused or held invalid by reason only of its functionality, but shall be con- 
strued to cover the corresponding structure or acts described in the specifica- 
tion and equivalents thereof.” This language was approved in principal, pro- 
yg that it be limited to apply only to an element or step of a combination 
claim. 


47 Supra note 1 at p. 615. 
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contained a claim sufficiently broad to at least substantially cover the 
equivalent.** 

If notice of the true scope of the invention can not be found in the 
claims as issued, then the problems of dedication to the public as noted 
supra and discussed by the dissent in the Graver Tank case enter, and 
reissue would appear to be the only proper remedy, if indeed there is 
any remedy at all.*° Thus, where there is a statement in the speci- 
fication that two things are equivalent, and only one of the two is 
claimed, it is difficult to explain how, in view of R.S. 4888, the 
specific claim can be expanded to include both. 


Possible Variations Where Departure from the Patent Claims Is Slight 


In the foregoing, it has been assumed that the equivalent constitutes 
a major departure from the terms of the surviving claims, as was true 
in the Graver Tank case. The doctrine has frequently been invoked to 
hold an infringer where the infringing practice represented only a 
slight departure from, or was merely a colorable variation of, the 
claimed invention. In such cases, the doctrine has usually accom- 
plished little more than could have been accomplished by more routine 
rules. The Royal Typewriter case,°° where Judge Hand discussed 
the doctrine in great detail, is an excellent example of this situation. 

There, the infringer substituted a single trip bar for a pair of trip 
bars in an automatic margin return device for typewriters. It has 
long been settled that merely combining two elements of a patented 
combination into a single element will not ordinarily avoid infringe- 
ment.** Though Judge Hand’s decision seems to have been predicated 
in large measure upon the doctrine of equivalents, it appears that that 
doctrine was not necessary to the result obtained. This is likely often 
to be the case where only an immaterial limitation in the claim is 
involved, or the infringer makes a slight change amounting only to 
a colorable variation, or the departure from the claim involves the 
“environment” rather than the “heart” of the invention. It is sub- 
mitted that in such cases the infringer is usually under the cloud of 


48 Ultimate validity of the claim would seem to be of no consequence in con- 
sidering effectiveness of the claim as notice to the public of what the patentee 
sought to protect. 

49In theory, much of the dissent of Justice Black in the Graver Tank case 
appears well founded, but the dissent appears totally to ignore the presence 
of a broad claim in the patent as issued. Were it not for the broad claim, the 
arguments of the dissent would be difficult to overcome. But, with the broad 
claim present, it is difficult to find the dedication to the public upon which the 
dissent appears to be based. 

50 Supra note 17. 


51 Apex Elec. Mfg. Co. v. Maytag ons 122 F. (2d) 182, 50 U. S. P. Q. 90 
(C. C. A. 7th; 1941), cert. den., 314 U. S. 687, 62 Sup. Ct. 297, 86 L. ed. 549 
(1941) ; 3 WALKER ON PATENTS (Deller s Ed., 1937) § 466. 
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attempting to appropriate the spirit of the invention while avoiding 
only the words of the claims, and that therefore equity lies strongly 
with the patentee, even though he may not be able to show such hard- 
ship as warrants the doctrine of equivalents when invoked to work a 
major expansion of a patent claim. 


Presence of Equivalency 


The question of what is or is not equivalent seems to involve far 
less controversy than any other question pertaining to the doctrine of 
equivalents. It is now well settled that practices which perform the 
same function in substantially the same way to obtain the same 
result are equivalent.*? 

Equivalency is a question of fact'* and therefore is necessarily 
unique in each case, so that what may be equivalent in one case may 
well not be in another. But, it is submitted, the one factor involved 
in the question of equivalency which is always the same in all cases is 
that mere determination of that question alone cannot determine that 
the doctrine of equivalents can or cannot be invoked. 

The question as to whether or not the alleged equivalent must have 
been known at the time of application for the patent in question, if 
the equivalent is to be accepted for infringement determination, has 
received much attention. Although there is authority to the contrary, 
the better reasoned opinions, including those of the Supreme Court, 
hold that the equivalent need not have been known.** 


Patentability of the Equivalent at the Time of the Application for the 
Patent in Question 


It would seem to follow substantially without discussion that, once 
it is determined that the accused practice is equivalent to the patented 
practice, then it must also be determined whether or not the equivalent 
was old and unpatentable at the time of the application for the patent 
in question. Obviously, if it can be shown that the equivalent was 
old, then the claim sought to be enforced must be held invalid, since 
it was not truly patentable.** Of course, if the equivalent is an ele- 
ment of a combination or a component of a composition, it is necessary 
in such cases to determine not just whether the equivalent per se was 
old before applicant, but whether it was old in the combination or 
the composition. 


52 Sanitary Refrig. Co. v. Winters, supra note 18; 3 WALKER ON PATENTS 
(Deller’s Ed., 1937) § 466. 


53 Supra note 1 at p. 609. 


54 Sanitary Refrig. Co. v. Winters, supra note 18; 3 WALKER ON PATENTS 
(Deller’s Ed., 1937) § 465. 


55 Supra note 31. 





504 THE GEORGE WASHINGTON LAW REVIEW 


This is one of the factors upon which the strong dissent in the 
Graver Tank case was based. There, the Court had before it a prior 
patent which showed manganese silicate to be old, before the invention 
in question, as a component for welding fluxes. This prior patent 
was apparently not considered by the Patent Office during prosecu- 
tion of the application which matured into the patent in suit. Justice 
Black strongly suspected that the applicants did not claim manganese 
silicate by name for fear that their claims would have been rejected. 
The implications are obvious, and it would appear that the question 
of patentability of manganese silicate in the claimed welding flux 
might better have been more clearly answered before reaching the 
decision. 


Conclusions 


Although upon an initial consideration it might seem that the 
Graver Tank case has merely restated an old and established doctrine 
without modification, it appears that, in view of the modern patent 
statutes and their strict interpretation by the same Court, such a 
conclusion must be strongly questioned. It is submitted that the 
Graver Tank case cannot merely be noted down as revitalizing the 
doctrine of equivalents in its original form, for if this were its true 
effect then the doctrine would stand squarely opposed to R.S. 4888. 
On the other hand, the decision stands as law, and it is therefore 
obvious that the doctrine of equivalents continues in some form. 

The answer would seem to be that as the practice under R.S. 4888 
has become more formalized, the doctrine of equivalents has changed 
from a routine tool of the patent courts to an equitable last resort, 
and that this change is characterized by the introduction of factors 
which may now be considered requisite to application of the doctrine. 
Thus, it is submitted that the doctrine may now be invoked to relieve 
a patentee from undue hardship resulting from the formalized prac- 
tice under the modern statutes, but probably cannot be used to “catch 
an infringer” in the routine case. Similarly, it would appear that the 
doctrine cannot be applied in such a manner as would surprise the 
public by an expansion of the patent grant which could not have been 
expected, and that in each case where application of the doctrine is 
now possible not only must there appear some notice to the public 
of the true scope of the invention, but also this notice must be in a 
form compatible with the practice under the revised statutes. 

What now becomes of the doctrine of equivalents will depend upon 
the future development of the patent law in general. There is reason 
to believe that some of the modern interpretations tend to be ex- 
cessively strict, and that in an effort to aid the courts and protect the 
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public the rights of the patentee may have been narrowed too far. 
If future case law further emasculates the rights of the patentee, it 
would appear reasonable to expect that the equitable doctrine of 
equivalents may not only continue to be useful, but also may be in- 
voked with increasing frequency. But if, as can be expected, the 
patent law becomes more perfect, through a gradual progression of 
enlightened decisions, codification, and such beneficial innovations as 
Markush claiming, it would then appear that the doctrine of equiva- 
lents will be applied less and less frequently. 

D. C. RoyLaNnce, 

L. T. STEADMAN. 


DousBLE PATENTING WHERE A GENERIC PATENT Is ISSUED 
AFTER A SPECIES PATENT 


One of the many problems confronting an inventor required to 
seek the protection of his invention or inventions through multiple 
patent applications is that of double patenting. It is well settled that 
an inventor should not receive two patents for but one invention.” 
There are several aspects of double patenting, the one now under 
consideration being the situation where there are two or more co- 
pending applications disclosing and claiming specific embodiments of 
an invention with a generic claim in one, upon the issuance of a 
patent with species claims the question of double patenting is raised 
with respect to the issuance of a later patent containing the generic 
claims. Clearly there would be an extension of the patent monopoly 
upon the expiration of the earlier species patent if a later issued 
patent containing generic claims covering such species were to remain 
active. 

The dilemma of the inventor is further complicated by the lack of 
application of any consistent rule by the Patent Office as is reflected 
in conflicting decisions by the Board of Appeals.” It is the purpose 
of this note to present a rationale that will provide the inventor with 


a v. Eagle Mfg. Co., 151’ U. S. 186, 14 Sup. Ct. 310, 38 L. ed. 121 


( 


2Compare Ex Parte Rosenblum, 47 U. S. P. Q. 391 (Pat. Off. Bd. App. 
1940) “In a case like this where a generic invention has been made, and a 
number of species inventions, it is the general rule that the generic claim may 
be presented in the application containing any one of the species within the 
genus. So long as the various applications are restricted to their own species 
and generic terms are not presented in more than one of them, no question of 
double patenting arises,” with Ex Parte Appeal No. 3056, 28 J. Pat. Orr. Soc. 
452 (Pat. Off. Bd. App. 1946) “. . . the generic claim should be in the first 
case filed or in first case to issue where issuance of first filed in delayed by 
circumstances beyond applicant’s control.” 
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the broadest protection to which he is entitled consistent with the 
public policy of the patent laws as to an extension of the patent 
monopoly. 

The Present State of the Law 


A patentee is required to “. . . particularly point out and distinctly 
claim the part, improvement or combination which he claims as his 
invention or discovery.” * When he has made his claims he is pre- 
sumed to have abandoned to the public all other combinations and 
improvements.* But where several applications, the claims of which 
together cover the entire disclosure, but do not duplicate, are co- 
pending in the Patent Office, the presumption of abandonment is re- 
butted. The case of Suffolk Mfg. Co. v. Hayden® established this 
rule and also set the precedent for the line of cases holding that 
a second patent containing a generic claim was valid following the 
issuance of a species patent if both were co-pending. 

In that case, Hayden, the inventor, filed an application in De- 
cember 1854 for improvements in the interior arrangements of an 
elongated trunk used for cleaning cotton. In November 1855 a 
second application was filed for improvements in the form or shape 
of the trunk and issued as a patent on March 17, 1857 with claims 
to the novel form of trunk separately and also in combination with 
the interior arrangements of the first application. The Commissioner 
of Patents did not act upon the first application until June 1857. 
In the same month a third application was filed for the same improve- 
ments as in the first and issued as a patent on December 1, 1857, 
the suit for infringement being brought thereon. The defendant 
urged invalidity of the patent upon the ground that failure to claim 
the improvement in the first patent operated as an abandonment or 
dedication of the subject matter to the public. The Supreme Court 
persuaded by the equities involved, especially that the second appli- 
cation issued first through no fault of the inventor, held the patent 
valid. This case and the succeeding similar ones based upon it’ have 


3 Rev. Stat. (1875) § 4888, as Wi) by 38 Strat. 958 (1915) and 46 
Stat. 376 (1930), 35 U. S. C., §33 (1946). 

4 McClain v. Ortmayer, 141 U. S. Si0, 12 Sup. Ct. 76, 35 L. ed. 800 (1891), 
“The object of the patent law . . . is not only to secure to him all to which 
he is entitled but to apprise the public of what is still open to them.” Miller 
v. Brass Co., 104 U. S. 350, 26 L. ed. 783 (1882). 

5 Suffolk Mfg. Co. v. Hayden, 3 Wall. 315, 18 L. ed. 76 (U. S. 1866). 

6 Td. at p. 318, “But the answer to this ground of defense is that it appeared 
that Hayden, the patentee, had pending before the Commissioner of Patents an 
application for this same improvement at the time he described in the specifica- 
tion of the 17th March, which was doubtless the reason for not claiming it in 
this patent.” 

7 Thomson-Houston Electric Co. v. Hoosick Ry., 82 Fed. 461 (C. C. A. 2d, 
1897) (one of a number of cases known as the “Ohio cases” in which the 
original application was divided with the one containing the generic claims be- 
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been extended to the broader rule that mere co-pendency will support 
generic claims in a later patent.® 

A limiting factor in the last rule has been the time at which the 
generic claim was first presented with respect to the date of issuance 
of the species patent. If the generic claim was first presented after 
the species patent had issued, the presumption of dedication was not 
rebutted even though the applications were co-pending.® But this 
has been construed to urge the converse that if the generic claim were 
presented before a patent issued for the earlier filed case, a second 
patent was not prohibited.*° This does not necessarily follow for 
the applicant has helped to create the problem by filing generic claims 
later and is subject to the further criticism indicated by the court in 
Morse v. Link: 


This is not a case in which a patentee having first made appli- 
cation for a patent for a generic invention, has subsequently 
applied for patents for specific improvements. This is a case in 
which a patentee, possessed of an alleged generic idea, elected to 
first apply for a patent for a specific embodiment embracing 
the essential feature of the generic idea . . . and later specifying 
such essential feature in another specific embodiment, claims that 
the generic idea growing out of such essential feature belongs to 
the later and not to the earlier patent. To allow this, it seems 
to us would be to make the second patent overlap the first, a 
result that involves the patentee in this dilemma, either that his 
second patent is not generic in the respect named or that it is a 
double patenting.™* 


Of similar import was the statement in Union Typewriter v. 
Smith: 


The truth is that there is no particular saving grace in co- 
pendency, independent and apart from other things. Otherwise 
the filing of an application for a mere improvement as here be- 
fore an earlier case comes out, would allow anything to be brought 
into such application by way of new and enlarged claims, that 
experience in the practice of the invention might suggest, which 
surely is not the law.”? 


ing involved in an interference) ; Electrical Accumulator Co. v. Brush Electric 
Co., 52 Fed. 130 (C. C. A. 2d, 1892) (generic claim was suggested by the 
Patent Office and put into an interference). 

8 Vapor Car Heating Co. v. Gold Car Heating and Lighting Co., 296 Fed. 188 
(S. D. N. Y. 1920); Badische Anilin & Soda Fabrik v. Klipstein & Co., 125 
Fed. 543 (C. C. S. D. N. Y. 1903). 

® In re Carrier, 55 App. D. C. 400, 4 F. (2d) 1013 (1925) (generic claim pre- 
sented thirteen years later) ; Morse Chain Co. v. Link Belt Mach. Co., 164 Fed. 
311 (C. C. A. 7th, 1908); Union Typewriter Co. v. Smith & Bros., 173 Fed. 
288 (C. C. W. D. Pa. 1909) ; Jones v. Larter, 1900 C. D. 111 (Com. Dec. 1900). 

10 Ex Parte Reuter, 61 U. S. P. Q. 528 (Pat. Off. Bd. App. 1944). 

11 Cited note 9 supra at p. 333. 

12 Cited note 9 supra at p. 298. 
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In the infringement cases involving this question of double patent- 
ing, the courts have lightly dismissed the existence of an extension of 
the monopoly in the granting of a later patent with generic claims 
saying, “The conclusion is a reductio ad absurdum.”** J. Learned 
Hand in Traitel Marble Co. v. Hungerford Brass and Copper also 
has said: 


In view of the fact that the date of issue of an application is be- 
yond the control of the applicant, the chance of so extending the 
monopoly is disregarded, and it makes no difference which of the 
applications issue first.’* 
But recent cases by the Board of Appeals of the Patent Office taking 
more cognizance of the resulting extension of monopoly have held 
that: 
In situations like this, the generic claim should be prosecuted in 
the first application filed. The generic claim may be placed in a 
later filed application provided said later application is the first 
one to be passed to issue.’® 

In the most recent case, Ex Parte Gump,’® the Board of Appeals 
in a well considered opinion affirmed the rejection by the examiner, 
of generic claims on the ground of double patenting. In that case 
generic claims were originally filed in the Patent Office with species 
A, B and C. Upon the requirement for election of one species, appli- 
cant elected species A and cancelled the generic claims along with 
claims to species B and C. Two years later the cancelled claims were 
filed in a divisional application and while co-pending, the parent 
application issued with species A only. The generic claims were not 
allowed because “. . . their allowance would extend the monopoly of 
the patent claims upon the expiration of the patent.”** This was 
not an inequitable holding since it was not the situation as in the 
cases where the generic claims were delayed by the patent office,*® 
but applicant could have continued to assert his generic claims in the 
parent application and probably obtained their allowance with all 
species claims in one patent since species A and B were found to 
be patentable in each application. 

That the extension of monopoly would not be the negligible matter 
which some courts consider it to be may be apparent ‘when one con- 
siders the possibilities under a broad rule such as in Ex Parte Rosen- 

13 Thomson-Houston Electric Co. v. Ohio Brass Co., 80 Fed. 712, 727 (C. C. 
A. 6th, 1897). 

1422 F. (2d) 259, 262 (C. C. A. 2d, 1927). 

15 Ex Parte Appeal No. 1404, 27 J. Pat. Orr. Soc. 431, 432 (Pat. Off. Bd. 
App. 1945); see also Ex Parte Appeal No. 3056, supra note 2. 

1683 U. S. P. Q. 351 (Pat. Off. Bd. App. 1949). 


17 Td. at p. 354. 
18 See note 7 supra. 
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blum.*® An applicant could file a series of species applications over 
a number of years presenting a generic claim before a species patent 
issued, continuously maintaining such claim before the Patent Office 
by transferring it from application to application as species patents 
issued or by maintaining a separate series of continuing applications 
with the generic claim. Ultimately a generic claim could be found 
properly defined and allowable over the prior art which if issued 
would extend for a considerable period of time a relatively large por- 
tion of the patent monopoly. 


Suggested Solutions of the Problem 


The Patent Office has recognized the apparent injustice to the in- 
ventor which some aspects of double patenting have created and has 
attempted through its Rules of Practice and internal procedural orders 
to alleviate it. Prior to June 1930 under old Rule 41 of the Rules of 
Practice, an applicant was permitted to claim only one species with 
a generic claim in one application. On June 1, 1930, the rule was 
amended to provide that three species could be claimed in one appli- 
cation if it also included an allowable generic claim. On November 
1, 1949, the number of species was extended to five.*° This last 
change should lessen the possibility of the applicant being faced 
with the charge of double patenting if he avails himself of the rule, 
for in the average case five species would constitute ample protec- 
tion. But nevertheless, the applicant is not precluded from filing 
separate applications for each species if he so desires and the problem 
would still exist where there are more than five species as is more 
common in chemical cases. Similarly the Patent Office has recently 
instituted tighter controls over the rejection of divisional cases on the 
ground of double patenting where the division resulted from a Patent 
Office requirement.** 

The principal means of instituting corrective changes is through 
congressional action on the patent laws. A partial solution to the 
present problem would result from the following proposal: 


Sec. 35. Date of Continuing Application. An application for 
patent for an invention disclosed in the manner required . . . in 
an application previously filed in the United States by the same 
inventor shall have the same effect as though filed on the date 
of the prior application, if the later application is filed before 
the prior application is patented, or abandoned, or proceedings 
thereon terminated, and if the applicant claims the benefit of the 
filing date of the prior application in said later application. The 


19 Cited note 2 supra. 
20 628 O. G. 606 (1949). 
21640 O. G. 710 (1950). See note 22 infra. 
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term of the patent granted on said later application shall not 
extend beyond the date of expiration of the patent if any, which 
may be granted on the earlier application.?* 


Thus under the last provision the question of an extension of the 
patent monopoly would be entirely eliminated. Generic claims filed 
in a later case could be allowed after the issuance of the first species 
patent since both patents would expire at the same time.** This still 
would leave the situation where the generic claim was filed in the 
first case, which will be considered later. 

Another oft proposed change which would solve all aspects of 
this problem to all practical purposes is the following: 


The term of a patent shall begin with the issuance thereof and 
shall terminate except as otherwise provided at a date not more 
than twenty years (plus such further time to compensate for de- 
lays during the pendency of the application not chargeable to 
the applicant as may be determined by the Commissioner) from 
the date of filing of the application in the United States or the 
date of filing of the earliest application in the United States 
the filing date of which is claimed, but in no case shall the term 
of any patent be more than seventeen years.** 


The only extension of monopoly which could be obtained under 
this provision would be through the issuance of two patents within 
the period of three years from the date of filing of the first applica- 


tion. Any difference in time between the dates of issuance of a species 
and generic patent would probably be negligible if not non-existent 
under present work-load conditions at the Patent Office. 

To cover both situations where the generic claim is presented in 
either the first or later application, it is proposed that a combination 
of changes in the patent laws and internal Patent Office procedure 
be employed. The principal objective is that the patent with the 
generic claim should issue first, then there would be little question of 
an extension of the monopoly.”* It is therefore preferable that ap- 
plicant place his generic claims in the first filed application. Although 
this does not mean it will necessarily issue any sooner than a later 
filed species application, it is part of the diligence which should be 


22 Proposed Revision and Amendment of Patent Laws—Committee Print for 
Committee on Judiciary, House of Representatives (1950). Also proposed was 
a corresponding section for divisional applications with respect to the expiration 
of the second patent, but providing that “. . . no claim of any of said patents 
may be held invalid solely by reason of its inclusion in a separate patent.” 

23 However this particular provision has been omitted from the corresponding 
Section 119 in H. R. 9133 introduced in the 81st Congress, 2nd Session, on 
July 17, 1950. 

24 Cited note 22 supra, Section 57. This section has been introduced in the 
72nd, 73rd, 74th and 76th sessions of Congress and passed by the Senate on April 
29, 1940 in the 77th. It has also been eliminated from H. R. 9133. 

25 See Note (1949) 17 Geo. Wasu. L. Rev. 537 for a discussion of the prob- 
lems resulting from this situation. 
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required of the applicant and further relieves him of the criticism 
of Morse v. Link, supra. Therefore the proposed amendment on con- 
tinuing applications, supra, should be enacted. It would enable the 
inventor to obtain later filed generic claims otherwise patentable over 
the prior art after issuance of a species patent which under one line 
of decisions he would never obtain, but with the penalty of their 
expiring with the earlier species patent which would encourage the 
practice of filing generic claims first. 

When the generic claim is filed first, it should also be encumbent 
upon the applicant not to engage in any dilatory practices which 
would delay its ultimate issuance. Contrary to the statement of 
J. Hand, supra, an applicant can exert considerable control over the 
date of issue of an application. By a prompt and thorough prosecu- 
tion of his generic claim, by correlating his responses in the co- 
pending applications, and where it appears that a later species appli- 
cation is ready to issue first transferring the generic claim to that 
case, he could generally achieve the issue of the generic claim first. 
Where the delay in the Patent Office is not attributable to the appli- 
cant, as by an interference proceeding, then the full term of seventeen 
years for the generic patent should be allowed. This is in keeping 
with the authority of all cases discussing the subject which recognize 
such an equitable exception.2® But where the delay is chargeable 
to the applicant, an amendment paralleling that of the continuing 
applications, supra, should be enacted, which would invoke the pen- 
alty that the generic patent should expire at the same time as the 
first issued species patent. 

The Patent Office also has its share in the responsibility of facili- 
tating the prompt issuance of allowable generic claims before an- 
other species application. This can be done by the internal proce- 
dure of making such application containing generic claims, “spe- 
cial.” 27 By diligent and thorough prosecution on the part of both 
applicant and the Patent Office, the generic claim would issue first. 
Thus the inventor would be enabled to obtain at all times generic 
claims to which he was entitled by reason of their patentability over 
the prior art and the public would also be protected against any un- 
warranted extension of a patent monopoly. 


Conclusion 


The issuance of a patent with generic claims after a species patent 
is an extension of the monopoly of the latter. Mere co-pendency of 


26 All the cases in note 9 supra except Morse v. Link which did not discuss it, 
recognized this as a valid exception as did Ex Parte Gump, supra note 16. 

27 This denotes the practice of taking action on applications out of turn under 
certain circumstances. 
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such applications is not in and of itself sufficient reason for such 
a grant. To enable the inventor to get the broad protection to which 
he is otherwise entitled by relieving him of the charge of double 
patenting, at the same time protecting the public from any unwar- 
rented extension of a patent monopoly, it is proposed: 

1. that a cooperative program of diligent and thorough prosecu- 
tion by both the applicant and the Patent Office be instituted with 
respect to applications containing generic claims so that they 
may issue where allowable before a co-pending species application ; 

2. that the proposed amendment on continuing applications pro- 
viding for the expiration of the patent granted on the later filed appli- 
cation, at the same time as the expiration of a patent granted on the 
earlier application be reinserted in the bill to be introduced in the 
coming 82nd Congress and enacted ; 

3. that a similar expiration provision be enacted as a penalty 
where delays by the applicant in the prosecution of his first filed 
generic claims caused it to be issued after a species patent, and; 

4. that where the delay was not attributable to the applicant, the 
full seventeen year term of the later issued generic patent be allowed. 


BERNARD STICKNEY. 


CoMMENTS ON A Drart ACT FOR THE HOSPITALIZATION 
OF THE MENTALLY ILL 


Purpose and Scope of the Draft Act 


The Draft Act for the Hospitalization of the Mentally Ill* is a 
suggested act or model code formulated for the purpose of serving as 
a standard or guide to the states for the revision of their prevailing 
statutes dealing with the hospitalization of the mentally ill. It is not 
proposed as a model code in the sense that it should be adopted by all 
the states in order to produce a uniformity of legal provisions regard- 
ing the mentally ill, as between the several states. It was prepared 
upon the suggestion of the National Advisory Mental Health Coun- 
cil* by the National Institute of Mental Health and the Office of the 


1 Pub. Health Serv. Pub. 51, G. P. O. (1951) (Released Sept. 5, 1950 by the 
Federal Security Aquey. for distribution to the Governors of the Forty-Eight 
States); see also H. B. 192 Utah State Legislature (1951) (substantially 
the same as the Draft Act for the Hospitalization of the Mentally Ill with Sec. 
10B and 26 deleted). 


2A group of non-governmental authorities in the field of mental health who 
serve as advisors to the U. S. Public Health Service in the administration of 
the National Mental Health Act. 60 Stat. 421 (1946), 42 U. S. C., 8§ 210, 
218, 241, 242a (1946). 
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General Counsel of the Federal Security Agency, with the advice 
of a large group of nongovernmental experts.* 

The welfare of the entire community is affected by the mental 
illness of the individual member of the community.* Mental ill- 
nesses more than any other type of illness cause an economic loss 
and an economic burden upon the community. They not infre- 
quently provide financial problems which are catastrophic in nature 
to the family unit and totally beyond their ability to handle.® 

Mental illnesses have many characteristics in common with phy- 
sical illnesses. However, mental illnesses have some distinct char- 
acteristics of sociological importance with which the lawyer must 
be acquainted in order to appreciate the problems involved in the 
hospitalization of the mentally ill.’ 

The hospitalization and medical care of the mentally ill have cre- 
ated numerous problems from time to time which have been dis- 
cussed in the professional literature for some years. However, it 
is only in the last few years that the subject has gained the attention 
of large population groups and persons other than those intimately 


3 Information obtained from the Office of the General Counsel of the Federal 
Security Agency reveals that the Draft Act was reviewed by approximately 
— non-governmental physicians and attorneys prior to its final drafting and 
release. 

4 Forty-nine per cent of all hospital beds in the country are devoted to nervous 
and mental diseases. In 1949 the census of hospitals registered by the American 
Medical Association showed 572,280 patients in 287 state hospitals for nervous 
and mental illnesses, and 59,743 patients in 37 federal hospitals for nervous and 
mental illnesses. (1950) 143 J. Am. Mep. Assn. 29. 

5 The administrative, medical and maintenance costs in state mental hospitals 
were $659.13 per patient in 1948, with a total of $349,267,600 for the 200 state 
hospitals reporting in a cost study. Mental Health Statistics, Current Reports, 
Federal Security Agency, National Institute of Mental Health (1950), Series 
MH-B 50, pp. 8, 12. In 1948 the per capita income of all individuals in the 
United States was $1,410, Dept. of Commerce, Bureau of Census (1948). 
(The loss of earnings to the community, for those who are mentally ill, based 
on these figures, would be $850,000,000. The total direct costs of the mentally 
ill to the states being well over one billion dollars a year). 

6 Ibid. 

7 Several of the characteristics which must be kept in mind are: (a) Many 
mental illnesses are curable if treated adequately in the early stages of the 
disease. (b) Mental illnesses differ from physical illnesses in that they affect 
that portion of the human body which governs the relationships between the 
individual and his environment. (c) Mental illnesses are chronic illnesses for 
the most part, but they seldom kill. An analysis of the duration of hospitaliza- 
tion of mental patients showed: 24.2% of patients 1-4 yrs., 32.7% of patients 
5-14 yrs., 15.7% of patients 15-24 years. Malzberg, A Statistical Study of 
Patients in the New York Civil State Hospitals (1948) Tue PsycnHratric 
QuarrTerRLY, New York State Hospital Press. 

8 Branham, The Classification and Treatment of the Defective Delinquent 
(1926) 17 Jour. Crim. L. anp Crimrinotocy 183; East, Sexual Offenders 
(1946) 103 No. 6 THE JourNaL oF Nervous AND MENTAL DISEASE 626; 
Stearns, Integration of Medical Science and Sociology (1946) 103 No. 6 THE 
JourNAL oF Nervous AND MENTAL Disease 612; Weihofen and Overholser, 
Commitment of the Mentally Ill (1946) 24 Tex. L. Rev. 307. 
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associated with it professionally. The broad basic problem is one 
of inadequate and sometimes injurious treatment of the mentally 
ill by the community as a whole. This basic premise, together with 
the concept that by the improvement of such care the individual 
and the community will both benefit, is apparent in many of the 
articles and books in the field of mental health in recent years.’ It 
is not the purpose of the note to evaluate this premise which has been 
adequately supported by the professions with special knowledge of 
the field and by lay persons who have had reason to study the var- 
ied aspects of the problem in relation to the total social structure. 

The Draft Act is intended to be applicable to the alcoholic," and 
the sexual psychopath,” as well as to persons with other types of 
mental illnesses. It may also be applied to the mental defective.** 
Although many state statutes treat these groups separately at the 
present time,’* the sociological and legal problems concerning them 
are similar and they are, for the purposes of this Draft Act, properly 
considered to be the same as any other mental illness. The Draft Act 
encompasses the procedures utilized in reaching the status of hospit- 
alization as well as the status of hospitalization itself. 

It is important to distinguish the area under consideration by the 
Draft Act from the problems of incompetency and the effect of its 
adjudication on the legal relations of the individual and “insanity” 
as it relates to the criminal law. Although these problems may arise 
in relation to a person having a mental illness because he is, in 
addition to being mentally ill, incapable of managing his own prop- 
erty or because he has violated the criminal laws, they are not re- 
lated, in a legal sense, to the law of the hospitalization of the men- 
State Governments. _ 

10 Weihofen, Commitment of Mental Patients, Proposals to Eliminate Some 
Unhappy Features of Our Current Legal Procedures (1941) 13 Rock. Mr. L. 
Rev. 99; Note (1947) 56 Yate L. J. 1178. 

11 A person who is addicted to alcohol. THe Am. Ituus. Mep. Dict. (1944). 
Alcoholism is frequently associated with and related to other mental illnesses 
such as psychoneurosis and psychopathic personality. Strecker and Ebaugh, 
PracticaL CLINICAL Psycuiatry (1940) pp. 236-240. 

12“The psychopath insists upon gratification of his impulses without thought 
of the appropriateness of the time or place; he has no consideration for others 
and will not understand the need for, or obey, social conventions. As a con- 
sequence he is involved in constant turmoil and conflict and is never in complete 
adjustment with society.” Bromberg, CRIME AND THE MIND (1948) p. 54. (The 
sexual psychopath represents one category of this group). 

13 The term connotes arrested or incomplete development of the mind existing 
before eigtheen years of age, and includes idiots, imbeciles, and the feeble- 
minded. It is estimated that more than one-half million such persons exist in 
the United States. Strecker and Ebaugh, Practicat Ciinical PsycHIATRY 
(1940) pp. 477, 478. 

14 Fact Sheet on a Model Law for the Hospitalization of the Mentally III 


(Sept. 5, 1950), released by the Federal Security Agency with the Draft Act, 
supra note 1. 
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tally ill.** The criminal and incompetency aspects of mental illness 
have received a disproportionate amount of legal attention and indi- 
vidual case publicity in relation to their relative status as problems 
of society because of the property rights, financial interests, or the 
crimes involved, in the individual cases.*® 

The Draft Act deals with only a segment of the legal problems 
of the mentally ill, but this segmental approach accompanied by ade- 
quate medical care of the mentally ill, following hospitalization, can 
produce sociological effects that will touch all facets of the problems 
of the mentally ill. The sociological or psychiatric concept that many 
crimes are the end result of mental illnesses or of the mental inability 
of the individual to adapt to his environment should be kept in 
mind.** Any reduction in the costs of maintaining prisons to house 
criminals and police forces to prevent crimes and apprehend crim- 
inals, and any reduction in the cost to the state of criminal trials 
would be a most welcome economy if it could be accomplished with- 
out imperiling the safety of the community.’® 

The framers of the Draft Act have followed rather closely the ob- 
jectives outlined by the Council of State Governments recommenda- 
tions to the Governor’s Conference in 1950 ** in their attempt to pro- 
vide the states with a guide or model to be used in the revision of 


15 Kelley v. Davis, 227 S. W. (2d) 637 (Ark. 1950) (A mentally ill person 
is not necessarily legally incompetent. This case illustrates the conflict between 
the medical and legal concepts of incompetency, existing especially in the minds 
of those who are unfamiliar with the standards applied by the other profes- 
sions); Gilmer v. Brown, 186 Va. 630, 44 S. E. (2d) 16 (1947) (The primary 
object of the statutes dealing with the insane is the care and custody of the 
insane, and the primary object of the statutes dealing with the mentally or 
onlay incapacitated persons is the management of the property for their 

ent). 

16 United States v. Guiteau, 1 Mackey 498, 47 Am. Rep. 247 (Sup. Ct. D. C. 
1882) (Prosecution of the mentally ill assassin of President Garfield). 

17 East, Physical Factors and Criminal Behavior, (1946) Vol. VII No. 1 J. or 
Curnica PsycHopatHoLocy 7 (An article by the former Commissioner of 
Prisons, England and Wales, evaluating the older concepts of correlation be- 
tween physical abnormalities and crime, and concluding that they alone are not 
significant, but that the “bio-socio-psychological” approach to the study of the 
criminal must be used) ; Abrahamsen, Motivation of Crime (1946) 103 THE 
J. or NERvous AND MENTAL Disease 549 (A discussion of the psychopathology 
of crime); Banay, Immaturity and Crime (1943) 100 THe Am. J. or Psycut- 
ATRY 170 (Concludes on the basis of an 18 month study of 100 prisoners of 
Sing Sing prison that emotional immaturity and pre-adolescent symptoms were 
characteristic of the criminals studied. These factors also occur in the psycho- 
pathic individual). 

18In 1950 $19,391,508 was expended to care for about 17,000 persons in 
Federal Prisons. Costs were $3.13 per person, per diem, exclusive of costs 
for medical care of these persons. In December 1948 there were 150 state 
and federal prisons with a prison population of 157,470. Unpublished informa- 
tion obtained from the Office of the Director of the Bureau of Prisons of the 
Dept. of Justice. 

19 See, The Mental Health Programs of the Forty-Eight States { A aan 
to the Governor’s Conference), Council of State Governments (1950 


4 
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their statutes governing the hospitalization of the mentally ill. These 
objectives might be categorized as follows: 7° (a) To make hospital- 
ization readily obtainable by those mentally ill persons who volun- 
tarily seek it and create a psychological atmosphere in which such 
hospitalization will be sought. (b) To create procedures for the 
involuntary hospitalization of the mentally ill which will not be harm- 
ful to the mentally ill person; with special reference to the prob- 
lems of serving personal notice on the individual who is mentally 
ill and requiring him to make a personal appearance during the in- 
voluntary hospitalization procedures. (c) To secure for the indi- 
vidual who is mentally ill maximum protection of his civil rights 
or liberties. (d) To secure by law, to the person who is mentally 
ill, directly or indirectly, some elements of proper medical care. 


Voluntary Hospitalization 


Part II of the Draft Act deals with the voluntary hospitalization of 
the mentally ill. In 1949 eight states had no legal provisions for the 
hospitalization of the mentally ill on a voluntary basis.** In the 
same year only about 15% of the persons admitted to all state mental 
hospitals were admitted by purely voluntary procedures.”* Part II 
of the Draft Act would authorize the head of a state hospital to re- 
ceive for observation, diagnosis, or treatment a person who is men- 
tally ill or who has symptoms of mental illness.2* The term “men- 
tally ill” is defined by the Draft Act as “substantial impairment of 
mental health by psychiatric or other disease.” ** This is considerably 
broader language than the term “insane.” This broadening is, at 
least in part, justifiable inasmuch as there are many major mental 
illnesses which do not necessarily fit within the legal definition of 
insanity, or even within the definition of incompetency.2> Medically 
speaking the new language is quite satisfactory, and will undoubtedly 
include all of the persons who should receive medical or psychiatric 
treatment. The Draft Act does not create in the individual who is 
mentally ill the right to hospitalization. However, it would authorize 
the hospitalization of persons who are mentally ill. This authoriza- 
tion when combined with the definition of “mentally ill,” as used in 


20 Jd., Summary and Recommendations, pp. 5, 6. 

21 Jd. at p. 52. 

22 Jd. at p. 298 (and calculations based on the table). 

23 The Draft for the Hospitalization of the Mentally Ill, Part II, § 2. 

24 Jd., Part I, § 1. 

25 Coon, Psychiatry for the Lawyer: Common Psychiatric States Not Due 
to Psychosis (1946) 31 Corn. L. Q. 466 (An article by a physician, but in lay 


language, explaining the nature and characteristics of the alcoholic and the 
psychopath). 
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the Draft Act does create something new in the way of a concept of 
a state’s responsibility to its citizens. 

The historical development of the law relating to persons who 
are mentally ill provides some clues as to why provisions for vol- 
untary hospitalization have not been uniformly present in the past. 
For a period of several centuries the courts dealt exclusively with 
society’s problems relating to the mentally ill. Mental illnesses do 
unquestionably produce legal problems at times, but the inability of 
the courts to deal with all phases of the problem of the mentally ill 
has been recognized for some years.”” It has been, however, in only 
comparatively recent years that the medical sciences, and psychiatry 
in particular, have been sufficiently well developed to justify a change 
in emphasis by society in the management of the mentally ill.2* The 
development of psychiatry and this change in emphasis has been in 
progress for some years now, and at this time a stage has been reached 
where recognition of this development in the statutes of the several 
states is appropriate. Probably the development of the law relat- 
ing to the mentally ill has been governed in part by an innate and 
characteristic desire of society to judge persons.”® This characteris- 
tic is peculiarly present in the law as it is one of its chief functions to 
relate all of human behavior to certain prescribed standards. Mental 
illness is not per se an illegal act or status, but society has in the 
past, consistent with a propensity to judge, reacted to its fear of 
the unknown and relegated the problem of the mentally ill to the 
courts in the absence of a more competent instrument of society with 
which to deal with the problem. It is recognized legal principle that 
the state shall accept the responsibility of caring for minors and the 
incompetent in its role as parens patriae *° but a large segment of 
those who are labeled as mentally ill by the medical profession today 
do not fit the legal standard of incompetency. 

It should also be noted that until recent years the only mental 
illnesses recognized and labeled as such were the severe mental dis- 
orders and that in all probability these more frequently coincided 
with the legal definition of insanity or incompetency than do those 
illnesses labeled as mental illnesses today. Some of those who are 


26 Weihofen and Overholser, loc. cit. supra, 308, 309. 

27 Note 10 supra. 

28In the 1870’s there were only eight institutions in the United States de- 
voted exclusively to the care and treatment of the insane. Earle, A GLANCE AT 
INSANITY AND THE MANAGEMENT OF THE INSANE IN THE AMERICAN STATES 
(1879) pp. 3, 4. 

29 Zilboorg, MIND, MEDICINE, AND MAN (1943) Ch. 8, Crime and Judgment. 

30 Warner Bros. Pictures, Inc. v. Brodel, 179 P. (2d) 57 (Cal. 1950). 
(Under the doctrine of parens patriae the state has sovereign power of guardian- 
ship over persons under disability, such as minors or incompetent persons). 
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mentally ill, but not incompetent, can be cared for by the state on 
the basis of care for the indigent. This leaves a group of persons 
who are mentally ill but are neither incompetent nor indigent. This 
group includes at least the “neurotics” and “psychoneurotics” ** who 
have the funds to pay for their own psychiatric care, and some of 
whom now receive care from private physicians and private hospitals.** 
It may be that regulations issued by the individual state pursuant to 
this act will more adequately define the group of persons who are 
mentally ill and who are eligible for psychiatric care at state expense. 

The concept that the state should provide hospitalization and med- 
ical care for this group of persons is new. Whether or not it is a 
proper concept is largely a sociological and economic issue, rather 
than a legal one. The individual state may feel that from an eco- 
nomic standpoint that it would be simply good business to make hos- 
pitalization and medical care legally available at state hospitals to 
persons who are mentally ill or who have symptoms of mental ill- 
nesses, if by doing so they could encourage such persons to seek med- 
ical care in the early stages of their illnesses at a time when their pos- 
sibilities of being cured are best. Each state would necessarily have 
to make a detailed study of the economics of the problem before it 
could intelligently formulate regulations pursuant to the Draft Act 
concerning such problems as eligibility for admission and reimburse- 
ment of the state by those persons who can pay for their medical care 
and hospitalization. 

Some statutes relating to the hospitalization of the mentally ill cur- 
rently contain provisions and legal terminology which are more con- 
sistent with criminal statutes than with statutes dealing with the 
hospitalization of a mentally ill person.** Although these stigma of 
criminality do not legally exclude hospitalization of the mentally ill 
they do produce a profound psychological impediment to its realiza- 
tion. The Draft Act provides for a change in emphasis from the 
police or law enforcement management to the medical management 
of the mentally ill person by; (a) replacing terms such as “insanity,” 


“lunacy,” “inmate,” and “commitment,” with terms such as “mental 


81 Terms which have been used to designate minor as contrasted with major 
mental illnesses. This group frequently adjusts to their environment and 
often may be more readily cured than those with major mental illnesses. 
See Strecker and Ebaugh, Practicat CiinicaL Psycuiatry (1940). 

32 Supra note 4 at p. 27. In 1949 there were 16,451 mental patients hos- 
pitalized in non-governmental nervous and mental hospitals, based on the aver- 
age census of 233 non-governmental hospitals. There were 73,340 admissions 
to these hospitals during 1949. 

83 Supra note 19 at p. 5. (Suggests that the statutes should recognize mental 
illness as a disease, and indicates recognition of the principle that the outmoded 
terminology is detrimental to the patient’s self esteem). 
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illness,” “patient,” and “hospitalization” ;** (b) making the tem- 
porary detention of the mentally ill during the pendency of proceed- 
ings the primary responsibility of the health authorities, rather than 
the law enforcement authorities,** and; (c) by placing primary re- 
sponsibility for the transportation of the mentally ill with the health 
authorities.** 


Involuntary Hospitalization 


Persons who are mentally ill may be dangerous to themselves or 
to others. The community has a right to be protected from the in- 
jurious acts of these individuals. The community and the individual 
both have an interest in the proper and expeditious treatment of the 
individual, but the ill person frequently does not have sufficient in- 
sight into his own illness to seek hospitalization of his own accord.*” 
It is fairly obvious that involuntary hospitalization proceedings of 
some type are required to meet these conditions. It is however, in 
the creation of such involuntary proceedings that the greatest dan- 
ger of the unwarranted deprivation of the civil rights of the individ- 
ual occurs. An attempt must therefore be made to protect both the 
medical interests of the individual and the interests of the community 
without depriving the individual of due process of law. 

Part III, Section 5-12 of the Draft Act provides four procedures 
to be used in connection with the involuntary hospitalization of the 
mentally ill when there is a failure on the part of the person who is 


34 Supra note 23, Part I. Definitions. 

35 Supra note 23, Part III, §11(b) “Pending his removal to a hospital, a 
patient taken into custody or ordered to be hospitalized pursuant to this Act 
may be detained in his home, a licensed foster home, or other suitable facility 
under such reasonable conditions as the [local health authority] may fix, but 
he shall not, except because of and during an extreme emergency, be detained 
in a nonmedical facility used for the detention of individuals charged with or 
convicted of penal offences.” Supra note 9. (In 35 states mentally ill persons 
may be kept in jail while awaiting hospital admission or during commitment 
proceedings. Same small scale study in 1937 showed detention in jail pending 
admission to the hospital occurred in 29% of the cases). 


36 Jd., Part III, §11(a). “Whenever an individual is about to be hospital- 
ized . . ., the [local health authority] shall, upon request of a person having 
a proper interest in the individual’s hospitalization, arrange for the individual’s 
transportation to the hospital with suitable medical or nursing attendants and 
by such means as may be suitable for his medical condition. Whenever prac- 
ticable, the individual to be hospitalized shall be permitted to be accompanied 
by one or more of his friends or relatives.” Supra note 9. (In 40 states sheriffs 
or other law enforcement officers may be used to take the ill person to the 
hospital. A small scale survey in 1937 showed 64% of the patients taken to the 
hospital by law enforcement officers. In only 16% of the cases did hospital 
personnel accompany the patient to the hospital). 

37 A lack of insight by a person into the nature of his own illness is a fre- 
quent characteristic of several types of mental illnesses. Strecker and Ebaugh, 
PracticaL CLInicaL Psycuiatry (1940). 





520 THE GEORGE WASHINGTON LAW REVIEW 


ill, or on the part of his relatives, to utilize the voluntary hospitaliza- 
tion procedures provided by the Draft Act. These are as follows: 


A. Standard nonjudicial procedure with medical certification.** 
B. Emergency procedure with medical certifications.*® 
C. Emergency procedure without medical certifications.*° 


38 The Draft Act, § 6. Hospitalization on medical certification; standard 
nonjudicial procedure—(a) Any individual may be admitted to a hospital upon 


(1) written application to the hospital by a friend, relative, spouse, or 
guardian of the individual, a health or public welfare officer, or the 
head of any institution in which such individual may be, and 

(2) a certification by two designated examiners that they have jointly ex- 
amined the individual and that they are of the opinion that 

(A) he is mentally ill, and 

(B) because of his illness is likely to injure himself or others if allowed 
to remain at liberty, or 

(C) is in need of care or treatment in a mental hospital, and because of 
his illness, lacks sufficient insight or capacity to make responsible ap- 
plication therefor. 

An individual with respect to whom such a certificate has been issued may not 
be admitted on the basis thereof at any time after the expiration of 15 days 
after the date of examination, exclusive of any period of temporary detention 
authorized under section 11. The head of the hospital admitting the individual 
shall forthwith make a report thereof to the (central administration). 

(b) Such a certificate, if it states a belief that the individual is likely to injure 
himself or others if allowed to remain at liberty, shall, upon endorsement for 
such purpose by the head of the (local health authority) or by a judge of any 
court of record of the county in which the individual is resident or present, 
authorize any health or police officer to take the individual into custody and 
transport him to a hospital designated in the application. 

39 The Draft Act, § 7. Hospitalization on medical certification; emergency 
procedure—(a) Any individual may be admitted to a hospital upon 


(1) written application to the hospital by any health or police officer or 
any other person stating his belief that the individual is likely to cause 
injury to himself or others if not immediately restrained, and the 
grounds for such belief, and 

(2) a certification by at least one licensed physician that he has examined 
the individual and is of the opinion that the individual is mentally ill 
and, because of his illness, is likely to injure himself or others if not 
immediately restrained. 

An individual with respect to whom such a certificate has been issued may not 
be admitted on the basis thereof at any time after the expiration of 3 days after 
the date of examination. The head of the hospital admitting the individual shall 
forthwith make a report thereof to the (central administration). 

(b) Such a certificate, upon endorsement for such purpose by the head of 
the (local health authority) or a judge of any court of record of the county 
in which the individual is present, shall authorize any health or police officer 
to take the individual into custody and transport him to a hospital as desig- 
nated in the application. 

40 The Draft Act, §8. Hospitalization without endorsement or medical certi- 
fication; emergency procedure—Any health or police officer who has reason 
to believe that 

(a) an individual is mentally ill and, because of his illness, cannot be al- 
lowed to go unrestrained pending examination and certification by a 
licensed physician, or 

(b) an individual who has been certified under section 6 or 7 as likely to 
injure himself or others cannot be allowed to go unrestrained pending 
the endorsement of the certificate as provided in those sections 

may take the individual into custody, apply to a hospital for his admission, and 
transport him thereto. The application for admission shall state the circum- 
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D. Judicial procedure with court order.* 


Provisions for the nonjudicial or informal type of involuntary hos- 
pitalization proceedings have become more common in the state stat- 
utes in recent years *? and are legally sufficient, at least where the 
hospitalization is temporary in nature and adequate safeguards as to 
the duration are provided. Even under the common law any per- 
son has a right to detain one who is actually mentally ill, and who 
as a consequence of his illness is dangerous to himself or to others,** 
where the detention is only temporary and until judicial proceeding 
can be instituted. The Draft Act provides that under the proce- 
dures outlined above the patient may not be detained for more than 
forty-eight hours after he, or his relatives, or a guardian, have applied 
for his release, unless such detention is supported by court action. 
Indeterminate periods of hospitalization, without the patient’s consent 
or against his will may take place only upon a court order under Sec- 
tion 9 of the Draft Act. 

The criteria for hospitalization of the mentally ill under Section 9 
are that the court must find that the proposed patient : 


1. is mentally ill, and 


2. because of his illness is likely to injure himself or others if 
allowed to remain at liberty,** or 


3. is in need of custody, care or treatment in a mental hospital 
and, because of his illness, lacks sufficient insight or capacity 
to make responsible decisions with respect to his hospitaliza- 
tion. 


The court is not required to hold the hearing and may terminate the 
proceedings if the pre-hearing medical examination indicates that the 
person is not mentally ill. The third finding which is required, is 
worded so as to appear to be necessary only as an alternate to the 
second required finding. If, as it would then appear from the word- 
ing of the Draft Act, the court may order an indeterminate period 


stances under which the individual was taken into custody and the reasons 
for the officer’s belief. 


41 The Draft Act, § 9. 


42.N. Y. Mental Hygiene Law, N. Y. Laws (1927) ch. 426, 34a Consol. Laws 
of N. Y. (Thompson 1944); Mass. Ann. Laws (Michie 1944) ch. 123 §79. 


43 Crawford v. Brown, 321 III. 305, 151 N. E. 911 (1926) (An insane person 
may be lawfully restrained of his liberty without any adjudication when not 
to do so would endanger his own life or the life of others, but the right to 
restrain is limited to cases of actual insanity and of present or immediate 
danger); also, Ex Parte Schaeffer, 177 Okla. 464, 60 P. (2d) 1037, 1040 (1936), 
(“. . . although the confinement of an insane person is illegal, if his going at 
large will be dangerous to himself or to other people he will not be set at 
liberty under a writ of habeas corpus, but will be detained, to permit a legal 
commitment to be secured under legal proceedings.”). 

44 Ibid. (The courts may restrict the interpretation of this provision to re- 
quire that the danger be immediate). 
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of hospitalization upon the finding that the person is mentally ill, 
and that he needs treatment in a mental hospital, and that he lacks 
sufficient insight or capacity to make a responsible decision with 
respect to their hospitalization, then the provision is too broadly 
drawn or too loosely worded.** It would allow the indeterminate hos- 
pitalization of the severe “neurotic” or “psychoneurotic” against their 
will. Such a person would seldom meet the legal criterion of men- 
tal incompetency, although he might because of his illness lack suf- 
ficient insight to make a proper decision regarding his need for hos- 
pitalization or medical care.*® This would appear to be new law, 
when broadly interpreted.*” It cannot rest on the doctrine of parens 
patriae nor can it rest on the public health or police powers of the 
state.** It might be related to the public welfare but it is seriously 


45]t has been pointed out there is considerable variation between a medical 
diagnosis and a diagnosis based on social factors. The ability or inability of 
the individual to adjust to their environment is one of the medical criteria 
governing the decision regarding the need for treatment. The individual may 
be able to adjust to a rural setting and be unable to cope with urban environ- 
ment. The person with sufficient financial means may likewise be able to 
adjust to his environment whereas the same individual would be unable to 
adjust to the environment of the day laborer. Should a man be hospitalized 
involuntarily for an indeterminate period of time on the basis of criteria which 
are in a sense extramural in relation to him? It should also be noted that the 
term “insight” is one of indefinite and fluctuating meaning. Boyd, Psychosis 
and Psychoneurosis, 34 No. 4 THe Mepicat Curnics or NortH AMERICA 
964, 965 (Diagnosis Based on Social Factors; Folly of Resort to Insight). 

46 This provision would appear to say that a person may be involuntarily 
hospitalized over an indeterminate period merely because he is mentally sick. 
A number of persons with cancer or heart disease do not possess sufficient 
knowledge of their illness to know that hospitalization would be best for them, 
even though their lack of knowledge is not due to their illness. Should this 
latter group of ill persons be treated in the same manner as it is proposed 
to treat the mentally ill? 

47 But see, N. Y. Mental Hygiene Law (1944), Amended, ch. 27, Cahill Con- 
solidated Laws of N. Y. (1948 Dec. Supp.) Art. I, § 2(8) “A ‘mentally ill 
person’ means any person afflicted with mental disease to such an extent that 
for his own welfare or the welfare of others, or of the community he requires 
care and treatment.” Art. V, § 74, provides that a person alleged to be 
mentally ill may be certified to and confined in a mental institution. If the 
judge is satisfied that care and treatment are needed the order may cover a 
period of 60 days for observation. If the medical officials of the institution 
file a certificate within 60 days certifying the need for continued care and treat- 
ment, the court order becomes final and the hospitalization will continue until 
the patient is discharged. This combination of provisions is recent. Its effect 
would appear to be as bad or worse than that provided for by the Draft Act. 
No case law interpreting these provisions can be located at this date. 

48 The law has dealt previously with the “insane” and with “incompetency” 
and legal doctrine have been built around these concepts. Now we are dealing 
with a new term “mental illness.” The definition of the term as given in the 
Draft Act, Part I, § 1 makes medical sense but, when used as a criterion for 
involuntary hospitalization of indeterminate duration accompanied only by the 
finding that the sick person needs medical care and does not know it, such 
use would seem to be without basis in our present law. Such a provision 
cannot rest on the doctrine of parens patriae supra note 30; nor does it fall 
within the doctrine of danger to oneself or to others, supra note 42. It 
would also be difficult to reconcile with the use of the power of the state in 
the field of public health. The power of the state to quarantine a person sus- 
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questioned if the public welfare is sufficiently involved to support the 
deprivation of liberty involved.*® It is conceded that the courts 
would probably apply the provision with discretion and that both 
the individual and the community might benefit from the hospitali- 
zations authorized and the treatment that might be given under this 
provision but discretionary application of an invalid statute does not 
cure its defect, nor is the use of such discretion in any way assured. 

Requirement of Notice. Section 9 of the Draft Act provides for 
notice to the proposed patient that proceedings under that section have 
been initiated. The court may omit notice to the proposed patient 
if it has reason to believe that it would be harmful to him *° but regard- 
less of such belief if the individual refuses to submit to the examina- 
tion of the designated medical examiners prior to the hearing he must 
be given notice before the examination may be made against his will.®* 
Irrespective of the notice to the proposed patient the section provides 
that notice of the pendency of the proceedings must be given to the 
legal guardian, if any, and to his spouse, parents, and nearest known 
other relative or friend. In the absence of a provision of this type 
the paradoxical result is often reached that the mental illness of the 
person whom we seek to protect by the requirement of personal no- 
tice is severely aggravated. The omission of notice to the proposed 
patient by the court when it has reason to believe that such notice is 
not in the best interests of the individual is not a violation of the 
requirement of due process, since notice is given to the persons who 
are the most likely to be present and to represent the interests of the 
individual who is ill, and is such notice as is reasonable under all 
the circumstances. Similar statutory provisions allowing notice of 


pected of having or of —_ | exposed to a contagious disease was upheld in 


Ex Parte McGee 105 Kan. 574, 185 Pac. 14 (1919), but quarantine is (a) im- 
posed for a definitely limited period of time, (b) based on the diagnosis of 
illness having clearer diagnostic criteria, which may often be verified by objec- 
tive scientific laboratory tests and, (c) is for the purpose of protecting the 
public from diseases which are known to spread from one person to another. 
A mental illness cannot be classified as a contagious disease. While the Draft 
Act is in no sense a criminal statute it does possess the basic similarity that 
under it the individual may be deprived of his liberty. The provision under dis- 
cussion here might be attacked on the grounds of vagueness under the doctrines 
expressed in Herndon v. Lowry, 301 U. S. 242, 57 Sup. Ct. 732, 81 L. ed. 
1066 (1937) and Skinner v. Oklahoma, 316 U. S. 535, 62 Sup. Ct. 1110, 86 
L. ed. 1655 (1942). But see Minnesota ex rel. Pearson v. Probate Court of 
Ramsey County, 309 U. S. 270, 60 Sup. Ct. 523, 84 L. ed. 744, Note (1940) 
126 A. L. R. 530. (A state statute providing for proceedings against, and 
indefinite commitment of, sexual psychopaths was upheld even though the nature 
of the offense was spelled out by the statute only in very vague terms. How- 
ever, the state had here held that there was a definite requirement of proof of 
probable harm or danger to others). 

49 See Fifth Amendment, Unirep States CoNSTITUTION. 

50 Draft Act, Part III, § 9(b). 

51 Draft Act, Part III, § 9(d). 
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the pendency of proceedings to be given to someone else, on behalf 
of the mentally ill person have been upheld.*? 

Requirement of Physical Presence at the Hearing. The physical 
presence of the proposed patient at the court hearing is not required 
under Section 9 of the Draft Act. The right to appear is however, 
specifically preserved. The requirement of the physical presence of 
the proposed patient at the court hearing is one of the customary 
provisions of current hearing practices. When a question of juris- 
diction is not involved a competent person may waive his right 
to be present in court during an action concerning him. It would 
seem unreasonable to require the mentally ill person to be present 
when notice has been served on another for him, and the person 
served could assert or waive this right for him. It is the court ap- 
pearance of the mentally ill person and his interjection into the midst 
of a sometimes heated controversy concerning himself, when he is 
already emotionally disturbed, that is perhaps the most detrimental, 
medically speaking, of the current practices. The validity of a pro- 
vision eliminating the requirement of the physical presence of the 
proposed patient should be questioned on the ground of the denial 
of due process only where the ill individual is not allowed to attend 
the hearing.** 

Jury Trial. The Draft Act contains no provision for a jury trial. 


The absence of such a provision should create a problem only in the 
minds of those who are not familiar with the distinction between a 


52 In re Mast, 217 Ind. 28, 25 N. E. (2d) 1003 (1940); Okerberg v. People, 
119 Colo. 529, 205 P. (2d) 224 (1949) (notice of lunacy proceedings required 
to be given to the persons involved, but might be waived in an aggravated case 
by the guardian with the permission of the court); Olsen v. MacFeeley, 
202 Ga. 146, 42 S. E. (2d) 366 (1947); Weihofen and Overholser, of. cit. 
supra pp. 340, 341; contra, Report of the Special Committee on the Rights of 
the Mentally Ill to the Am. Bar Assn. in 1947, A. B. A. Rep. (1947) p. 7 
(this report was not acted upon by the House of Delegates); Barry v. Hall, 
68 App. D. C. 350, 98 F. (2d) 222 (1938); In re Wretlind, 255 Minn. 554, 32 
N. W. (2d) 161 (1948), (the voluntary appearance by the mother and step- 
father of a minor child, who were petitioners for the child’s commitment as a 
feeble-minded person, and the appearance by the county attorney, who by virtue 
of statute was authorized to represent the child, did not constitute a waiver 
of the child’s privilege to notice or give the probate court jurisdiction over the 
child’s person in such proceeding) ; Ex Parte Romero, 51 N. M. 201, 181 P. 
(2d) 811 (1947), (Due process requires an opportunity for a hearing and a 
defense, but the nature of the hearing may be adapted to the case. Temporary 
detention pending proceedings approved where the individual was dangerous to 
himself or to others but, statutory provision for emergency commitment of up 
to 30 days of a person requiring immediate hospitalization, upon certificate of 
one physician alone was held to lack due process of law). 

53 Wilson v. Williams, 215 Ark. 276, 221 S. W. (2d) 773 (1949), (Upheld 
a statute governing sanity inquisitions containing a provision allowing the court 
to dispense with the presence of the alleged incompetent if he were unable to 
be brought before the court because of disability, illness, or disease) ; Shields 
v. Shields, 26 F. Supp. 211 (W. D. Mo. 1939). 
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hospitalization proceeding and a criminal or civil trial.°* This again 
obviates an area of legal procedure which is severely injurious to the 
mentally ill person. Under the provisions of Section 9 the court is 
not bound by the rules of evidence with reference to the testimony 
to be heard prior to the issuance of a court order. The evidence 
must however, be material and relevant. This is compatible with 
the administrative nature of the proceeding®® and with the trend 
toward liberalization of the rules of evidence in their application to 
civil and criminal trials.°* 

Possibility of Abuses. The possibility of fraudulent commitment 
of a person who is not actually mentally ill into the mental hospital 
requires discussion only because of the prominent past publicity it 
has received. 

The possibility exists wherever involuntary procedures for the 
hospitalization of the mentally ill are in use. It exists under the stat- 
utes in use today, under the Draft Act, and certainly will exist under 
any future statutes governing involuntary hospitalization of the 
mentally ill. The stories concerning such abuses are, however, 
largely fictional.** It is often difficult for a lay person to differen- 
tiate between the twisted story of a person who is mentally ill and the 
true facts. Under the Draft Act the possibility of such errors is 
ridiculously small and it is suspected that the per cent of such errors 
when compared to the errors of our juries today will be very small, 
inasmuch as the procedures are largely operated by experts in the 
field of mental illnesses. There are a number of specific provisions 
and requirements of the Draft Act which tend to obviate such errors: 


1. Detention of a patient not hospitalized on a court order is per- 
mitted for only forty-eight hours after his application (or the 
application of another) for his release, in the absence of court 
action allowing detention pending a hearing before the court.** 

. Medical examination of the individual by medical examiners 
designated by the court is required prior to hospitalization 
based on a court order.*® 

. A medical examination is required to be performed by the hos- 
pital within five days after admission in those cases where 
the admission is not supported by a court order.® 


54 Jn re Brand, 251 Wis. 531, 30 N. W. (2d) 238 (1947); Weihofen and 
Overholser, op. cit. supra, pp. 344-346. 

55 Ibid.; In re Delaney, 226 S. W. (2d) 366 (Mo. 1950). 

56 Morgan, Significant Developments in the Law of Evidence (1946). 

57 Weihofen and Overholser, op. cit. supra, p. 340. 

58 Draft Act, § 17(a), (b). 

59 Td., (c }. 

60 Jd., § 13(a), (b). 
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. Whenever a patient has been admitted to the hospital on the 
application of any person other than the patient’s legal guardian, 
spouse, or next of kin, without court order, the head of the 
hospital must notify the patient’s legal guardian, spouse, or 
next of kin, if known.** 

. The Draft Act specifically provides for penalities for those per- 
sons who attempt fraudulently to commit another.®” 

. The Draft Act provides that the patient is entitled to a re-exam- 
ination of the order for his hospitalization on his own petition, 
or that of his legal guardian, parent, spouse, relative or friend, 
to the probate court of the county where he resides or is de- 
tained. Such a re-examination is provided for at reasonable 
intervals.* 

7. The right of habeas corpus is specifically preserved to the pa- 
tient by the Draft Act.* 


However it should be noted that elaborate precautions concerning 
abuses will serve only to prevent the involuntary hospitalization of a 
person for an indeterminate period of time when he is not intended 
to be so hospitalized under the Draft Act. These precautions in no 
sense cure the basic defects in the criteria for indeterminate involun- 
tary hospitalization which have been previously noted and which 
would allow persons to fall within the purview of the Draft Act who 


should not be deprived of their liberty by involuntary hospitaliza- 
tion. 


Rights of the Individual During Hospitalization 


The Draft Act has attempted to heighten the statutory recognition 
of the difference between hospitalization and the status of legal 
incompentency. A person who required prolonged hospitalization 
for tuberculosis is not necessarily legally incompetent. A person 
who requires a period of prolonged hospitalization for a mental ill- 
ness is likewise not necessarily legally incompetent and the person 
who is legally incompetent does not necessarily require hospitaliza- 
tion.** However, many of the commitment procedures today involve 


61 Jd., § 12. 
62 Jd., § 26. 


64 Id., § 22. 

65 People ex rel. Miller v. Robinson, 404 Ill. 297, 89 N. W. (2d) 32 (1949) 
(Where the hospitalization of a person who was mentally ill was held not to 
constitute or authorize an adjudication of mental illness as provided for else- 
where in the statutes. ag ae we here was under statutory provisions 
not unlike §§ 7 and 8 of the Draft Act); Jackson v. Van Dresser, 118 Tenn. 
384, 219 S. W. (2d) 896 (1949) (Where a probate decree reciting that one 
who had previously been adjudged insane by the court was sufficiently im- 
proved to be released from the state hospital for the insane was considered 
as insufficient to discharge the person from their adjudicated legal status). 
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determinations of incompetency and the management of the patient 
following his hospitalization often effects a determination of incom- 
petency by action where no such determination has been made in law. 
To negate this the Draft Act has made specific provision for the 
retention of many civil liberties during the period of hospitalization, 
where they are compatible with the medical welfare of the patient, 
and unless a formal ajudication of incompetency has been made.®* 
A determination of incompetency is not a prerequisite for hospitaliza- 
tion. Section 21 of the Draft Act preserves the right to communi- 
cate with anyone by sealed mail, the right to receive visitors and the 
right to exercise other civil rights, including the right to dispose of 
property, execute instruments, enter into contracts and to make 
purchases.’ It further provides that any limitations imposed on 
the exercise of such rights and the reasons for such limitations must 
be made a matter of record.®* 

The right of habeas corpus is preserved to the patient by Section 
22 of the Draft Act. The petition may be made by either the patient 
himself or a friend. If the hospitalization proceeding did not origin- 
ally involve a court order (under Sections 6, 7, or 8 of the Draft Act) 
the writ could be used to question the justification for the physical de- 
tention of the individual.*® However the court would be most likely 
to construe the writ as a request for a formal hearing in court also. 
Once the hospitalization was made on the basis of a court order fol- 
lowing a hearing the writ of habeas corpus could be used only to 
question the jurisdiction of the court making the order."° The writ 
cannot be used as a substitute for an appeal.” 


Areas Affected By the Draft Act 


The provisions of the Draft Act will be quite helpful to many 
individual patients and they should also encourage more frequent 
utilization of the mental hospital facilities by the mentally ill at a 


66 Draft Act, § 21. 

87 Kelley v. Davis, supra note 15 (A mentally ill person may properly enter 
into business transactions if he retains the capacity to comprehend the nature 
and effect of the business he is doing); Powers v. Chisman, 231 S. W. (2d) 
598 (Ark. 1950). 

68 Draft Act, § 21(c). 

69 The traditional use for the writ of habeas corpus. See Weihofen and 
Overholser, op. cit. supra, pp. 334-6; Ex Parte Potts, 205 P. (2d) 522 (Okla. 
1949). 

70 Ex Parte Rosier, 76 App. D. C. 214, 133 F. (2d) 316 (1942). (Where 
following considerable experience with a different interpretation, the court de- 
cided that the writ of habeas corpus would not be available to determine the 
petitioner’s mental condition, but merely to initiate an appropriate proceeding 
for that purpose). 

11 Ex Parte Potts, supra note 68, (Where there has been a judicial determi- 
nation the writ of habeas corpus may not be used as a substitute for an appeal, 
and will only question the jurisdiction of the original court proceeding). 
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time in their illness when they may derive the most benefit from 
treatment. 

About half of the persons who are today confined to mental hos- 
pitals are schizophrenics, psychopaths, alcoholics, manic-depressives 
or involutional melancholics."* Medical science believes today that 
the environment plays a role in the development of these mental 
diseases. Many cases may be prevented, or at least the severity of 
the illness lessened, if the disease is recognized and treated adequately 
in its early stages. It is in this area of mental disease that the 
most immediate progress can be made. It is this group that will 
probably benefit most directly and to the greatest extent from the 
provisions of the Draft Act. These are the illnesses which are most 
likely to be aggravated by the legal procedures which have been 
modified by the Draft Act. It is also this group which is most likely 
to provide those persons who violate the criminal laws.** 

The other half of the persons who are in mental hospitals today 
have mental illness induced by the aging process."* This group is 
increasing relatively as the life expectancy of the individual is in- 
creased.7*> At present medical care can do very little for these per- 
sons as far as a cure of their mental illness is concerned. Medical 
research will have to supply the answer to this group of mental ill- 
nesses."® Expenditures for research in this field are limited at pres- 
ent. The provisions of the Draft Act will provide for better care 
for the individuals in this group, with more humane management by 
society, which is proper in view of the nature of their illnesses. How- 
ever, the provisions of the Draft Act will not produce any reduction 
in the numbers of these persons either through the prevention of 
aggravation of their illnesses or through providing early medical care. 

The most important positive provisions directly affecting the stand- 
ard of medical care are Section 20, which places considerable limi- 
tations on the use of mechanical restraints, and Section 13, which re- 
quires a medical examination to be made within five days after admis- 
sion in cases where admission was made under Sections 7 or 8 of 
the Draft Act. 


72 A group of mental diseases in which the emotional and environmental 
factors play a large causative role. 

73 Smith, Scientific Proof (1943) 15 Rocx. Mr. L. Rev. 142, (part of the 
Symposium on Scientific Proof and the Relations of Law and Medicine), pre- 
sents a tabulation of crimes among 600 insane persons. The schizophrenic 
and the psychopath were the principal offenders. 

74 Mental Health Statistics, Series MH-B 50, supra note 5, p. 6, Table 4. 

75 Id. at p. 7. 

76 Supra note 9 at p. 329 (Shows only 13 states with organized research pro- 
grams being carried on by the state mental hospitals). 
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The Draft Act indirectly secures to the person who is mentally ill 
some of the elements of proper medical care. The majority of this 
is accomplished by the elimination of procedures which are harmful 
to the patient. These sections of the Draft Act have been discussed 
in detail previously. 

Some writers have broached the topic of proper medical care and 
the right of the individual patient to such proper and adequate care. 
The question of providing for medical due process as well as legal 
due process in the hospitalization of the mentally ill has been dis- 
cussed."* It is unquestionably desirable from a sociological point 
of view, but the problem as to whether there should be any legal 
basis or whether there is any constitutional basis to support such a 
right is another question entirely. Section 19 of the Draft Act which 
creates in the patient a right to the best medical care that is avail- 
able, is a relatively meaningless provision at the present time. 

The medical facilities and personnel necessary to provide adequate 
medical care to all persons who are mentally ill do not exist today 
and could not be created overnight or even over the period of sev- 
eral years by the passage of a law.”* If any great progress is to be 
made in the problem of the hospitalization and treatment of the 
mentally ill it will be necessary to provide larger appropriations for 
new equipment and new hospital buildings,’® and most of all, neces- 
sary to obtain more trained personnel. Even if funds were made 
available today progress need not be expected over a short term 
period. It requires four years of medical school, a year of intern- 
ship and then about four or five years of additional training to 
properly train a psychiatrist. As of June 30, 1950 there were only 
3,628 fully qualified psychiatrists in the United States.°° There were 
in 1948 only 1,804 physicians and interns, serving a patient popula- 
tion of 463,496 in 200 mental hospitals,** or about one physician 
(including interns) for every 250 patients. The principal reason 
cited by hospitals for not utilizing psychoanalysis in the treatment 
of the mentally ill, in 118 hospitals, was the lack of an adequate 
professional staff.** 


77 Note (1947) 56 Yate L. J. 1178-1209. 

78 The U. S. Public Health Service in a survey made in connection with the 
Hospital Survey and Construction Act estimated that a total of 725,203 hos- 
pital beds were needed for mental patients as of Jan. 1, 1950; compared with 
462,859 beds presently available, of which 63,721 were below acceptable stand- 
ards. 

79 Supra note 77. 

80 (1950) 144 No. 2 J. Am. Mep. Assn. 149. 

81 Mental Health Statistics, Series MH-B 50, supra note 5 at p. 11. 

82 Supra note 9 at pp. 304-311. 
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Conclusions 


The Draft Act for the Hospitalization of the Mentally Ill appears 
to be an adequate response to the needs for legal reform expressed 
by the Council of State Governments and outlined in their Study of 
the Mental Health Programs of the Forty-Eight States. 

It creates an improved psychological atmosphere for the hospital- 
ization of the mentally ill by removing connotations of criminality 
from the procedures relating to hospitalization. It makes hospitaliza- 
tion readily obtainable by mentally ill persons who seek it. It simpli- 
fies the procedures used for involuntary hospitalization and eliminates 
many medically injurious features of procedures currently used. 
Within the limits noted above it preserves the civil liberties of the 
individual who is hospitalized and secures to him some elements of 
proper medical care such as periodic examinations and the freedom 
from mechanical restraints, 

Enactment of similar provisions in the several states would be a 
substantial step toward the solution of a very complex problem, the 
solution of which would benefit not only the individuals who are 
mentally ill, but the social community at large. However, the in- 
dividual state must examine the economic feasibility of providing 
hospitalization and medical care to those persons with minor mental 
illnesses and to those who are able to pay for their own hospitalization 
and medical care. 

The provisions of the Draft Act seek a socially desirable result 
largely within the framework of presently recognized legal principles, 
with the exception of the criteria for involuntary indeterminate hos- 
pitalization, which have been discussed above and which are, in the 
view of the author, legally unacceptable in their present form. 


Cuartes W. WuHitTMore, M.D. 
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ADMINISTRATIVE LAW—FEDERAL Foop, DruG, AND CosMETIC AcT 
—MULTIPLE SEIZURES OF MISBRANDED ARTICLES WITHOUT ADMIN- 
ISTRATIVE HEARING.—Under Section 304 (a) of the Federal Food, 
Drug, and Cosmetic Act, 52 Stat. 1040, 1044 (1938), 21 U. S. C., 
§ 334 (a) (2) (1946) as amended, 62 Star. 582 (1948), 21 U.S. C. 
Supp. III, § 334 (a) (1946), the Federal Security Administrator 
without a hearing found that there was probable cause to believe the 
labeling of plaintiff’s food product was misbranded and would be in 
a material respect misleading to the injury or damage of the purchaser 
or consumer. 

The federal district court enjoined the administrator from insti- 
tuting and maintaining multiple libels for condemnation proceedings 
against the product, on the ground that the multiple seizure provision 
of § 304 (a), supra, was a violation of the Due Process Clause of the 
Fifth Amendment and that the administrator’s action in instituting 
multiple libel proceedings without first affording plaintiff a hearing 
on the probable cause issue was arbitrary and capricious. M ytinger 
and Casselberry, Inc. v. Ewing, 87 F. Supp. 650 (D. C. 1949). Held, 
reversing, the district court was without jurisdiction to review the 
administrative determination of probable cause, and the requirements 
of the Due Process Clause are adequately met by the opportunity for 
a hearing before the court in which the libels are filed, consolidation 
of which is the relief afforded appellee against multiple seizures. 
Ewing v. Mytinger and Casselberry, Inc., 339 U. S. 594, 70 Sup. Ct. 
870, 94 L. ed. 1088 (1950). 

The primary purpose of the Federal Food, Drug, and Cosmetic 
Act was to extend the range of consumer protection, United States v. 
Dotterweich, 320 U. S. 277, 64 Sup. Ct. 134, 88 L. ed. 48 (1943), 
and to protect the public as a whole from dangerous products, United 
States v. Sullivan, 332 U. S. 689, 696, 68 Sup. Ct. 331, 92 L. ed. 297 

1948). 
' The legislative history discloses that the multiple seizure power 
was the subject of bitter debate in Congress and one of the major 
issues which delayed passage of the Act. Cavers, The Food, Drug, 
and Cosmetic Act of 1938: its Legislative History and its Substan- 
tive Provisions (1939) 6 Law AND CONTEMPORARY PROBLEMS 2 
13). 

, The Senate had accepted an amendment which would have placed 
upon the agency the duty to “show cause” why multiple seizures were 
necessary in a district court, thus permitting a judicial determination 
of “probable cause,” which would have prevented unjustified multiple 
seizures. 79 Cong. Rec. 5215, 5230-5231 (1935). As the bill pro- 
gressed through the Seventy-Fourth Congress, however, the Senate 
provision authorizing “show cause” proceedings was omitted because 
it seemed to be unnecessary since it was believed there was an appro- 
priate remedy in equity in cases where the administrator exceeded 
his authority. H. Rept. 2755, 74th Cong., 2nd Sess. p. 10. 

Section 304(a)(2) provides for multiple seizures in those cases 

5 [ 531 ] 
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where the administrator has probable cause to believe from facts 
found, without hearing, that the misbranded article is dangerous to 
health; or that the labeling is fraudulent; or would be in a material 
respect misleading to the injury or damage of the purchaser or con- 
sumer. The Conference Report which reported the bill as finally 
passed inserted the words “without hearing” into the probable cause 
provision. H. Rept. 2716, 75th Cong., 3rd Sess. pp. 5, 22, 83 Cong. 
Rec. 9088, 9094 (1938). 

There was no claim in the instant case that the article was danger- 
ous to health or that the labeling was fraudulent. The administrator’s 
case apparently rested solely on the latter provision covering mis- 
leading labeling. 

There are many decisions that hold due process does not require 
a hearing at any particular stage of an administrative proceeding so 
long as an administrative or judicial hearing is held before any official 
binding order is entered. Lichter v. United States, 334 U. S. 742, 
68 Sup. Ct. 1294, 92 L. ed. 1694 (1948); Inland Empire District 
Council v. Millis, 325 U. S. 697, 65 Sup. Ct. 1316, 89 L. ed. 1877 
(1945); Opp Cotton Mills vy. Administrator, 312 U. S. 126, 61 Sup. 
Ct. 524, 85 L. ed. 624 (1941). This would seem to apply a fortiori 
where the administrator makes a mere preliminary finding of probable 
cause to institute a judicial proceeding. Administrative recommen- 
dations having no legal effect in themselves have been held not re- 
viewable. Chicago and Southern ‘Air Lines v. Waterman Steamship 
Corp., 333 U. S. 103, 68 Sup. Ct. 431, 92 L. ed. 568 (1948) ; United 
States v. Los Angeles Salt Lake Railroad Co., 273 U.S. 299, 47 Sup. 
Ct. 413, 71 L. ed. 651 (1927). 

Furthermore, any injury resulting from detention of the property 
until the outcome of litigation does not render unconstitutional the 
statutory scheme authorizing the suspension pendente lite for the pro- 
tection of the public of allegedly unlawful activity. Bowles v. Willing- 
ham, 321 U. S. 503, 520, 64 Sup. Ct. 641, 88 L. ed. 892 (1944) ; 
Yakus v. United States, 321 U. S. 414, 64 Sup. Ct. 660, 88 L. ed. 834 
(1944); Phillips v. Commissioner of Internal Revenue, 283 U. S. 
589, 51 Sup. Ct. 608, 75 L. ed. 1289 (1931). Nor does it matter that 
the commencement of the litigation which will determine plaintiff's 
rights is expensive. Myers v. Bethlehem Shipbuilding Corporation, 
303 U. S. 41, 58 Sup. Ct. 459, 82 L. ed. 638 (1938). 

However, the question presented in the instant case is whether the 
plaintiff should have been granted a hearing or an injunction by the 
court, despite the provision in the Act that a hearing is not necessary, 
in view of the arbitrary conduct displayed here, which might be 
termed an abuse of process, and because of the irreparable injury 
which might result in anticipation of a judicial hearing. 

In National Remedy Co. v. Hyde, 60 App. D. C. 252, 50 F. (2d) 
1066 (1931), where the facts closely resembled those of the present 
case, including the widely-scattered seizures and libels, the court under 
the 1906 Act, 34 Stat. 768 (1906), 21 U. S. C., §4 as amended, 
37 Stat. 416 (1912), 21 U. S. C., § 10 enjoined such prosecutions 
as unnecessarily oppressive, and causing great injury, expense and 
loss of good will. The court stated at page 254: “. . . action of the 
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Department would . . . deprive appellant of its property through 
the destruction of its business before the issues involved could be de- 
termined . . . such a course of conduct . . . amounts to arbitrary 
exercise of power, and is a deprivation of due process of law.” 

Although the 1906 Act supra, did not contain a provision com- 
parable to Section 304 (a) it is said that the principle of the National 
Remedy case, supra, that more than one seizure would constitute an 
unwarranted interference in the light of the relative importance of 
the issue of misbranding involved, is virtually codified by Section 
304 (a). Markel, The Impact of the Federal Administrative Pro- 
cedure Act on the Federal Food, Drug, and Cosmetic Act (1947) 
7 FEDERAL ADMINISTRATIVE PROCEDURE ACT AND THE ADMINISTRA- 
TIVE AGENCIES, NEw YorRK UNIVERSITY SCHOOL oF Law 397. 

The Court’s construction of the Act and its denial of injunctive re- 
lief here results in plaintiff being greatly damaged at the outset by the 
seizures in a monetary sense plus the loss of good will from the no- 
toriety given the seizure actions. Furthermore, the plaintiff’s victory 
in the libel court, wherein the majority of the Court says he could get 
his hearing, would be but a hollow victory for he will not receive 
compensation for the loss of employees, good will, or the loss of sev- 
eral thousand dollars worth of his product which will be unsalable 
because of the deterioration which will have taken place before trial. 

Although it is admitted that the Act here vested judicially unre- 
viewable discretion in the agency to initiate multiple seizures, does 
this mean that an individual has no quick access to the courts to show 
that the administrator has exceeded the bounds of fair discretion? 
Justice Frankfurter thought not, for he felt the basis for the district 
court’s decision fell within, and was controlled by, the qualification 
left open in the The Monongahela Bridge Company v. United States, 
216 U. S. 177, 195, 30 Sup. Ct. 356, 54 L. ed. 435 (1910), which 
provided that the Court could always find a remedy for those acts 
which violated natural justice or were hostile to those principles de- 
vised for protection of essential rights of property. 

The record certainly bears out the conclusion of the district court 
as to the arbitrary action on the part of the agency here. It is remin- 
iscent of the Morgan case where the secretary just “dipped into” the 
record from time to time to get its drift. Morgan v. United States, 
304 U. S. 1, 58 Sup. Ct. 773, 82 L. ed. 1129 (1938). Here, the ad- 
ministrator disregarded a survey in his own files upholding plaintiff’s 
advertising and admittedly had no facts showing injury or damage 
to any purchaser. His conclusion was based upon one of several book- 
lets, but he didn’t know which version he had had before him. 87 F. 
Supp. 650, 659 (D. C. 1949), Findings of Fact 35 (b). 

A finding without evidence is arbitrary and baseless, J. C. C. v. 
Louisville & Nashville R. R. Co., 227 U.S. 88, 91, 33 Sup. Ct. 185, 
57 L. ed. 431 (1913), and “Arbitrary or capricious appraisal of evi- 
dence . . . is in legal effect failure to consider.” Kassin v. Mulligan, 
295 U. S. 396, 402, 55 Sup. Ct. 781, 79 L. ed. 1501 (1935). 

The attitude of the agency and their plan in this matter is fully 
shown by the “Pressure Memoranda,” 87 F. Supp. 650, 658 (D. C. 
1949), Findings of Fact 32, which set forth a program for keeping 
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pressure on plaintiff until there could be a determination on the merits 
of the controversy. 

True, the plaintiff had the right under the Act to request consoli- 
dation, but there is no provision in the Act to prevent subsequent 
seizures from taking place and the same problem being presented 
again. Therefore, it does not seem that the remedy at law is adequate 
in such cases where there exists no reason for the filing of the addi- 
tional libel suits other than to harass plaintiff, National Remedy Co. 
v. Hyde, supra, for if the vroduct were dangerous, the seizures could 
have been comprehensive und not prolonged over a period of months. 

In view of the long legislative history involved in this Act, and the 
attitude of concern displayed as to the multiple seizure provision 
there would appear to be justification for upholding the district court 
in its attack on the administration of the Act, thereby avoiding the 
constitutional issue. 

The majority of the Court passes over what appears to have been 
the ultimate issue decided by the district court. Administrative offi- 
cers might abuse their powers and destroy private business by arbi-— 
trary and capricious action before any of the issues can be tried. The 
Court has thus allowed the administrator to retain in his hands a 
weapon which in an article by Lev, 5 Foop Druc Cosmetic Law 
JournaL, No. 7 (page 535) (1950) has been aptly called “The Mul- 
tiple Seizure Bludgeon.” 

Thus, the only adequate remedy now available to plaintiff is by way 
of legislative amendment limiting multiple seizures to those misbrand- 
ing cases where the article is dangerous to public health. Undoubt- 
edly, such enactment will follow in the near future. A. L. S. 


ApMIRALTY—Pusiic VEssELS AcT—LiaBILiTy oF Escort FOR 
DAMAGE TO AND BY ESCORTEE—EXTENSION OF THE CAVALIER Doc- 
TRINE.—On a dark clear night September 9, 1944, the U. S. S. PC- 
616 was escorting the American S. S. H1npoo in the Caribbean Sea 
when a crossing situation developed between the escortee and the S. 
S. AUSTRALIA STAR, a British vessel. All three vessels were oper- 
ating blacked-out in accordance with wartime instructions ; the Aus- 
TRALIA STAR and PC-616 were equipped with and using radar; the 
the escort was running a zig zag pattern ahead of the H1npoo; and 
the AuSTRALIA STAR was in the position of a normally burdened 
vessel under Article 19, International Rules of the Road, 26 Star. 
327 (1890), 33 U. S. C., §104 (1946). 

By the use of radar, AUSTRALIA STAR discovered the two vessels 
on her starboard bow at 9:05 p. m., distant 8 miles. At 9:20 Aus- 
TRALIA STAR determined the range to the larger target to be 2 miles, 
the smaller vessel having crossed ahead. She then turned on 
her running lights which Hinpoo observed two minutes later, but 
erroneously mistook for some aircraft signal. Meanwhile PC-616 
had challenged AustRALIA STAR by blinker light which the latter 
answered, and the escort followed by sending successively “keep 
clear.” AustTRALIA Star read only the word “keep.” The two mer- 
chant vessels continued their course and speed into the jaws of colli- 
sion, which occurred at 9:32 p. m., resulting in loss of the Hrnpoo 
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and damage to AustraLia Star. Held, reversing the district court 
as to liability of the escort, all three vessels were negligent and con- 
tributed to the collision, and the United States as owner of the escort 
and escortee should bear two thirds of the liability without limitation. 
United States v. The Australia Star, 172 F. (2d) 472 (C. A. 2d, 
1949), cert. den., 338 U. S. 823, 70 Sup. Ct. 69, 94 L. ed. 499 (1949). 

Action against the United States as owner of PC-616 and H1npoo 
was brought under the Public Vessels Act, 43 Sratr. 1112 (1925), 
46 U.S. C., §§ 781-790 (1946), and Suits in Admiralty Act, 41 Star. 
525 (1920), 46 U. S. C., § 741 (1946). 

At the trial below, 74 F. Supp. 145 (S. D. N. Y. 1947), the H1npoo 
and the AUSTRALIA STAR were held at fault, but the escort was exon- 
erated. The court held that the Starboard Hand Rule, Art. 19, Inter- 
national Rules, supra, was inapplicable, and the Special Circumstance 
Rule, Art. 27, International Rules, 26 Stat. 327 (1890), 33 U. S. 
C., §112 (1946), applied. The rules of navigation presuppose both 
vessels in sight of each other and can continually check each other’s 
position. Lind v. United States, 156 F. (2d) 231 (C. C. A. 2d, 
1946). Cf. United States v. Woodbury, 175 F. (2d) 854 (C. A. 1st, 
1949) ; Publicover v. Alcoa S. S. Co., 168 F. (2d) 672 (C. C. A. 
2d, 1948). Article 19 of the rules of the road applies only when ves- 
sels are in sight of each other. Rainbow Fisheries, Inc. v. Jacobsen, 
82 F. Supp. 584 (Mass. 1949). Vessels navigating without lights in 
wartime constitute a case of special circumstances. The Hawaiian, 
1931 A. M. C. 1987 (S. D. N. Y. 1931) (report not published). Cf. 
Luckenbach S. S. Co. v. United States, 157 F. (2d) 250 (C. C. A. 
2d, 1946). When blacked-out vessels are approaching on crossing 
courses, display of lights is required where change of course is neces- 
sary to avoid collision. Oriental Trading & Transport Co. v. Gulf 
Oil Corp., 173 F. (2d) 108 (C. A. 2d, 1949), cert. den., 337 U. S. 
919, 69 Sup. Ct. 1162, 93 L. ed. 1728 (1949). Cf. The Cushing, 
292 Fed. 560 (C. C. A. 2d, 1923) (both vessels at fault for not turn- 
ing on their lights) ; The Corozal, 62 F. Supp. 123 (S. D. N. Y. 
1944). 

The Hi1npoo was held at fault for failing to identify the lights of 
the AusTRALIA STaR as those of an approaching vessel. Art. 27, 
International Rules, supra, and Art. 29, International Rules, 26 Srar. 
328 (1890), 33 U. S. C., §121 (1946). Vessels traveling under 
black-out conditions required by the necessaries of war have a heavy 
duty to exercise the greatest care. Greaud v. The Pueblo, 77 F. 
Supp. 796 (E. D. La. 1948). A vessel, when in doubt of proximity 
and navigation of another vessel, must slow, stop or reverse. Ocean 
S. S. Co. of Savannah v. United States, 38 F. (2d) 782 (C. C. A. 
2d, 1930). To escape liability the H1npoo was required to remain 
blacked-out and take avoiding action, cf. United States v. Woodbury, 
supra, or turn on her lights and bring the starboard hand rule, supra, 
into play. Ships traveling blacked-out in wartime brought the star- 
board hand rule into effect when both turned on their navigation 
lights. Pacific-Atlantic S. S. Co. v. United States, 175 F. (2d) 632 
(C. A. 4th, 1949), cert. den., 338 U. S. 868, 70 Sup. Ct. 143, 94 L. 
ed. 532 (1949). Since the H1npoo remained dark and maintained 
course and speed, her actions were held grossly negligent. 
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The Ausrraia Star was held at fault for failure to use her radar 
properly. Proper use would have shown that the Hinpoo was 
“carrying on,” and the unsuccessful attempts to read the escort’s 
message should have warned of impending danger. Hence it was 
held negligent to continue ahead at full speed, maintaining course 
without further information from her radar. Cf. The Medford, 65 
F. Supp. 622 (E. D. N. Y. 1946) ; but cf. The Isaac T. Mann, 94 F. 
Supp. 486 (Mass. 1950). AusTratia STaR was aware of the pres- 
ence of the two vessels for the past half hour, and could see the escort, 
lighted and signaling on her port bow. She should have slowed, 
stopped, or reversed because she was uncertain of H1Npoo’s exact 
movements. Ocean S. S. Co. of Savannah v. United States, supra. 
A steamship proceeding without lights in wartime, by turning on her 
lights on observing a vessel crossing from starboard, without using 
her helm or engines to avert collision, served only to warn the other 
vessel of her presence and place the burden on the other vessel and 
such action is inexcusable. The Lillian E. Kerr, 71 F. Supp. 184 
(S. D. N. Y. 1947), aff'd. sub nom., Publicover v, Alcoa S. S. Co., 
supra. 

The liability of the escort was more difficult of ascertainment. The 
Court of Appeals held that the PC-616 owed a duty to the H1npoo to 
warn her of any known danger. Based on the escort’s responsibility 
to get H1npoo to her destination safely, and the fact that H1npoo 
was subject to the escort’s orders, PC-616 was held negligent in con- 
tributing to the disaster. The court said when the latter saw that 
Hinpoo was likely to be in a collision, then the doctrine of Canadian 
Aviator (Cavalier Doctrine) applied requiring affirmative action to 
prevent it. Canadian Aviator, Ltd. v. United States, 324 U. S. 215, 
65 Sup. Ct. 639, 89 L. ed. 901 (1945). The court suggested that the 
escort could have ordered the H1npoo to turn on her lights or change 
course; or the escort could have hauled close to the AUSTRALIA STAR 
and spoken to her or sounded the international sound signal to stop. 

The Supreme Court in Canadian Aviator, Ltd. v. United States, 
supra, handed down a sweeping decision affecting the liability of 
public vessels under the Public Vessels Act, supra. The Court held 
that where damage results to an escortee the escort need not be the 
“physical instrument” by which the damage was done; that if through 
negligence of the escort damage results to the escortee, the escort is 
liable therefor. Cf. The Roah Hook, 64 F. Supp. 288 (E. D. N. Y. 
1945). This is frequently called the Cavalier Doctrine. It should be 
noted that the merchant vessel was ordered to follow directly astern 
the naval vessel through a narrow channel in mine fields toward an 
anchorage. The Court in the Canadian Aviator case, supra at p. 
229, applied the analogy of a tug and tow saying “For all practical 
purposes the Canadian vessel was as firmly fastened to the stern of 
YP-249 as if she had been in tow.” 

In support of its decision, the court of appeals in the instant case 
cited Petition of Anthony O’Boyle, Inc., 161 F. (2d) 966 (C. C. A. 
2d, 1947), and The Sobieski, 81 LI. L. Rep. 51 (1948). The former 
was an action against a tug for negligently causing one of its tows to 
strand on another of its tows recently sunk. The latter was an action 
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by an escortee against its escort commander for damage from collision 
with a stranger which the escort had detected by radar. It is sub- 
mitted that in the one case it was not only a direct application of tug- 
tow but uncontradicted negligence; and in the other it was a direct 
breach of an affirmative duty because the escort and escortee had 
agreed beforehand that the former would warn the latter of approach- 
ing vessels. Both would seem to be examples of the Cavalier Doc- 
trine, for in that case the escort was acting under an affirmative duty. 

Liability for injury or damage arising from a collision is predicated 
on some fault, negligence, or misconduct which caused the collision. 
Sturgis v. Boyer, 24 How. 110, 16 L. ed. 591 (U. S. 1860); The 
Gallia, 196 Fed. 509 (S. D. N. Y. 1910). A non-colliding vessel is 
liable for a collision between two other vessels where, by her faulty 
maneuvering, she forced the others into a collision. The Brothers, 30 
Fed. 75 (N. D. Ill. 1886). Liability for a collision is on the ship or 
ships whose fault caused the collision. The Doris Dean, 135 F. (2d) 
731 (C. C. A. 5th, 1943), cert. den., 320 U. S. 754, 64 Sup. Ct. 60, 
88 L. ed. 448 (1943). Fault must be a cause not a condition of col- 
lision to hold a ship liable. The Jamestown, 64 F. Supp. 946 (S. D. 
N. Y. 1945), aff'd per curiam, 157 F. (2d) 681 (C. C. A. 2d, 1946). 
Did the actions of the PC-616 cause the collision between the other 
two vessels? It is submitted they did not. Liability of a vessel exists 
where damages arise from the neglect on her part to discharge a duty 
owing to the party injured. The Kate Cann, 8 Fed. 719 (E. D. N. 
Y. 1881). In other words there must have been a neglect of a mari- 
time duty. 

A steamship in convoy colliding with a schooner could not place 
responsibility for collision on the vessel whose master was convoy 
commodore on a theory the collision resulted from failure of com- 
modore to take charge of navigation of the vessel itself. Publicover 
v. Alcoa S. S. Co., supra. The district court in the instant case said 
the H1npoo, despite its escort, had as heavy an obligation to observe 
the rules of the road and navigate prudently as if she had been alone. 
Cf. The Madiana, 63 F. Supp. 948 (S. D. N. Y. 1944). To hold a 
volunteer liable because he might have prevented an accident by more 
aggressive action is an alarming innovation in the law. Good seaman- 
ship does not require foreknowledge of unprecedented events. The 
President Madison, 91 F. (2d) 835 (C. C. A. 9th, 1937). It would 
appear that the escort could have relied on the AUSTRALIA STAR 
keeping clear when she indicated her awareness of the situation by 
turning on her lights. After challenging AusTRALIA Star and re- 
ceiving the correct reply by blinker light, the escort could reasonably 
expect her to read correctly the next message “keep clear.” Cf. Pa- 
cific-Atlantic Steamship Co. v. United States, supra. Where one ves- 
sel’s fault is established by uncontradicted testimony, and such fault 
is, of itself, sufficient to account for the disaster, it is not enough for 
such vessel to raise a doubt with regard to the management of the 
other vessel. The City of New York, 147 U. S. 72, 13 Sup. Ct. 211, 
37 L. ed. 84 (1893). But cf., Paco Tankers, Inc. v. The Rodas, 80 
F. Supp. 587 (S. D. N. Y. 1948). 

The escort should not be held liable unless she failed to perform or 
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negligently performed a duty owed to the injured parties. The Kate 
Cann, supra; The Gallia, supra. Her maneuvers did not further 
endanger the situation, as they might have had she attempted to ap- 
proach either vessel. The Brothers, supra. She was under no duty 
to predict that AusTRALIA Star, when she turned on her lights two 
miles away, would not keep clear. The President Madison, supra. 
PC-616 owed no duty to the AusTrALIa SrTar other than to observe 
the rules of navigation, and to the H1npoo it owed the general duty 
of escorting her safely to her destination. To find something in addi- 
tion owed by the escort is determining the existence of a special duty 
where the evidence of such was lacking. The court found no contrac- 
tual duty existed. Hers was a strictly military duty, protection 
against enemy submarine and surface attack. Anglo-Saxon Petro- 
leum Co. v. United States, 88 F. Supp. 158 (Mass. 1950). Failure of 
escort to signal or give warning to escortee or stranger in collision 
with it at night was not chargeable to either vessel even after the 
stranger was noted on her radar, because the escort’s duties were 
purely military and the precautions required to be taken were only 
those which related to military security. United States v. The Adras- 
tus, 88 F. Supp. 436 (S. D. N. Y. 1949). It would appear that by 
remaining ahead of the H1npoo, having ascertained that the stranger 
was friendly, the escort was in fact performing her primary function, 
and any further action would have confused the situation. Cf. Pacific- 
Atlantic S. S. Co. v. United States, supra. The escort is being penal- 
ized for what she might have done, not for negligently performing 
some specified duty. It is submitted that the tug-tow analogy of the 
Cavalier Doctrine is inapplicable on the high seas in the absence of 
some affirmative duty, and where each vessel is responsible for its 
own navigation and observance of the international rules. This is too 
heavy a burden to attach to an escort whose duty is strictly military. 
In effect, the court has extended the Cavalier Doctrine of liability 
of an escort for negligent performance of an affirmative duty, to an 
escort who fails to act affirmatively under conditions whereby it might 
have averted the disaster. E. C. A. 


Army AND Navy—JupiciAL REVIEW—EXHAUSTION oF ADMINIS- 
TRATIVE REMEDIES—PoWER OF FEDERAL Court To Issu—E MAN- 
DAMUS TO ARMY Boarp.—Appellant, having been discharged from 
the Army without pay for physical disability, applied for and was 
granted the review provided by the subsequently-passed Servicemen’s 
Readjustment Act. The Army Disability Board of Review (here- 
inafter referred to as the “board”) affirmed in part and reversed in 
part the findings of the original Army Retiring Board. Appellant 
petitioned for and was granted a rehearing. Before the rehearing, 
appellant discovered that reports of the Veteran’s Administration 
(much later in time than his discharge) had been added to the record 
and attempted unsuccessfully to have them withdrawn. Appellant 
then brought action in the nature of mandamus against the President 
of the board, an Army officer, to compel the removal of said reports 
before the rehearing. This action effectively stayed, pending its out- 
come, further proceedings by the board. The district court sustained 
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appellee’s motion to dismiss, on the grounds that the action was pre- 
mature and that mandamus did not lie. Held, reversing, judicial 
intervention to preserve fundamental rights of litigants is permissible, 
and, the board having no statutory right to consider the reports in 
question, mandamus was proper to compel their removal from the 
record. Chambers v. Robertson, 183 F. (2d) 144 (App. D. C., 1950), 
cert. granted sub nom. Robertson v. Chambers, 340 U. S. 889, 71 
Sup. Ct. 205, 95 L. ed. 142 (1950). 

The problem here presented involves the nature and extent of con- 
trol by the federal courts over a “board” established by a cabinet 
officer in his appropriate branch of the armed forces to adjust the 
claims of civilians growing out of former military service in such 
branch. The Servicemen’s Readjustment Act of 1944, 58 Star. 284 
(1944), 38 U. S. C., §693 et seq. (1946), creates a purely statutory 
right to review of certain discharges. Section 302 (a), 38 U. S. C., 
§693 (i) (a) (1946), provides that such review, available to desig- 
nated classes of retired or separated personnel, “. . . shall be based 
upon all available service records relating to the officer requesting 
such review, and such other evidence as may be presented by such 
officer.” In addition, the board “. . . shall have the same powers as 
exercised by, or vested in, the board whose findings and decision are 
being reviewed.” The statute further provides that the proceedings 
and decision of the board shall be transmitted through official channels 
to the President “. . . for his approval or disapproval and orders in 
the case.” No notice of the board’s decision nor any opportunity to 
test its soundness is prescribed. 

The powers of the original Army Retiring Board, 10 U. S. C., 
§963 (1946), incorporated by reference into 38 U. S. C., §693 (i) 
(a), supra, include inquiry into and determination of “. . . the facts 
touching the nature and occasion of the disability of any officer who 
appears to be incapable of performing the duties of his office. . . .” 

The court of appeals interpreted the foregoing as prescribing a 
“method of administrative action” by which the board was to “hear 
and determine the matter.” The statute did not in terms provide for 
a “hearing,” nor did it fix the character of the board as administra- 
tive rather than executive. Appellant is invoking court assistance in 
effecting a determination that his true status should be that of an 
officer on the retired list so as to be entitled to retired pay. Womer 
v. United States, 84 F. Supp. 651 (Ct. Cl. 1949) ; cf. Feres v. United 
States, 340 U. S. 135, 71 Sup. Ct. 153, 95 L. ed. 134 (1950) ; United 
States ex rel. Creary v. Weeks, 259 U. S. 336, 42 Sup. Ct. 509, 66 
L. ed. 973 (1922) (classification of officers distinctly administrative 
in nature, not a judicial function). 

The United States, when it creates rights in individuals against 
itself, is under no obligation to provide a remedy through the courts. 
Stark v. Wickard, 321 U. S. 288, 64 Sup. Ct. 559, 88 L. ed. 733 
(1944) ; United States v. Babcock, 250 U. S. 328, 39 Sup. Ct. 464, 
63 L. ed. 1011 (1919). Congress may establish special tribunals, 
aside from the courts, to administer and enforce the rights it creates ; 
the substitution of such an exclusive remedy against the government 
invades no constitutional right. Anniston Mfg. Co. v. Davis, 301 U. 
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S. 337, 57 Sup. Ct. 816, 81 L. ed. 1143 (1937) ; Commers v. United 
States, 66 F. Supp. 943 (Mont. 1946). It might have been argued 
that the proceedings before the board were a purely internal affair of 
the Army, invoking the principle that courts express forbearance in 
matters involving the internal administration of the executive branch. 
Decatur v. Paulding, 14 Pet. 497, 10 L. ed. 559 (U. S. 1840) ; Camp- 
bell v. Deviny, 81 F. Supp. 657 (D. C. 1949) ; Fischer v. Haeberle, 
80 F. Supp. 652 (E. D. N. Y. 1948). The courts will not interfere 
with or review the actions of proper officers in the military forces 
done in some administrative proceeding and not in conflict with any 
statute, Palmer v. United States, 72 Ct. Cl. 401 (1931) ; and the rul- 
ings of administrative officers charged with the execution of the stat- 
utes affecting the Army are entitled to great weight. Richardson v. 
Zuppann, 81 F. Supp. 809 (M. D. Pa. 1949), aff'd. 174 F. (2d) 829 
(C. A. 3d, 1949) ; accord, McClellan v. Humphrey, 83 F. Supp. 510 
(M. D. Pa. 1949) ; cf. Bowen v. Johnston, Warden, 306 U. S. 19, 59 
Sup. Ct. 442, 83 L. ed. 455 (1939). 

The requirement of Presidential approval before the release of an 
administrative determination has been held to preclude judicial intru- 
sion or inquiry into matters relating to political power and national 
defense. Chicago & Southern Air Lines, Inc. v. Waterman S. S. 
Corp., 333 U. S. 103, 68 Sup. Ct. 431, 92 L. ed. 568 (1948) (subject 
mattter inappropriate for review before Presidential action and im- 
mune from review thereafter). The exception made for military func- 
tions in §5 of the Administrative Procedure Act, 60 Start. 237, 5 U. 
S. C., §1001 et seg. (1946), might also have been construed to make 
the manner of proceeding before the board immune from judicial 
review. 

But, although federal courts are traditionally of limited jurisdiction, 
see also Columbia Broadcasting System v. United States, 316 U. S. 
407, 429, 62 Sup. Ct. 1194, 86 L. ed. 1563 (1942) (dissenting opin- 
ion), neither the parties nor the courts in the principal case questioned 
the administrative character of the board’s activities nor the courts’ 
jurisdiction over the case. Cf. Randolph v. United States, 69 F. 
Supp. 156 (S. D. Tex. 1946), aff'd. 158 F. (2d) 787 (C. C. A. 5th, 
1946), cert. den. 330 U. S. 839, 67 Sup. Ct. 980, 91 L. ed. 1286 
(1947). Apparently, where definite personal rights are created by 
federal statute, similar in kind to those customarily treated in courts 
of law or within a field where Congress has recognized the applicabil- 
ity of judicial review, the silence of Congress is not to be construed 
as a denial of authority to the aggrieved person to seek appropriate 
relief in the federal courts in the exercise of their general jurisdiction. 
Stark v. Wickard, supra; see United States v. Interstate Commerce 
= 337 U. S. 426, 430, 69 Sup. Ct. 1410, 93 L. ed. 1451 
(1949). 

While recognizing the doctrine of exhaustion of administrative 
remedies—another bar to jurisdiction relied on by the district court— 
the court of appeals construed the principal case as coming within a 
well-settled exception to it: namely, that exhaustion of administrative 
remedies is unnecessary whenever a showing can be made that the 
agency is exceeding its jurisdiction. Thus, a transgression of its statu- 
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tory power by an administrative body is subject to judicial restraint, 
although disguised as a discretionary decision within its jurisdiction. 
Skinner & Eddy Corp. v. United States, 249 U. S. 557, 39 Sup. Ct. 
375, 63 L. ed. 772 (1919) ; accord, Larsén v. Domestic and Foreign 
Commerce Corp., 337 U. S. 682, 69 Sup. Ct. 1457, 93 L. ed. 1628 
(1949). Where a statute, commanding an official of the government 
to perform or refrain from performing an act in a particular situation, 
is so clear as to be free from doubt as to what it prescribes, a court 
will enjoin a violation of it even though the victim has not pursued 
his administrative remedies. The court’s action will depend upon 
how clearly the Congressional intent is expressed in the particular 
statute. Hammond v. Hull, 76 App. D. C. 301, 131 F. (2d) 23 
(1942) ; Breiner v. Wallin, 79 F. Supp. 506 (E. D. Pa. 1948). A 
statute may be so obviously violated that the sacrifice or obliteration 
of a right which Congress has created to protect the interest of indi- 
viduals is clear. Then, a court may intervene even though the history 
and purpose of the legislation show a plain intent to leave to the courts 
a minimum of responsibility. Order of Railway Conductors v. Pit- 
ney, 326 U. S. 561, 66 Sup. Ct. 322, 90 L. ed. 318 (1946) ; cf. Fed- 
eral Power Commission v. Panhandle Eastern Pipe Line Co., 337 U. 
S. 498, 69 Sup. Ct. 1251, 93 L. ed. 1499 (1949); Public Utilities 
Commission of Ohio v. United Fuel Gas Co., 317 U. S. 456, 63 Sup. 
Ct. 369, 87 L. ed. 396 (1943). 

The veterans’ preference cases, construing 5 U. S. C., §846 (1946) 
and 50 U. S. C., §308 (1946) (where the language is almost identical 
with that contested in the principal case), show the conflict in treat- 
ment accorded analogous purely statutory rights in individuals. There 
is disagreement both as to whether the doctrine of exhaustion of ad- 
ministrative remedies shall apply and as to whether mandamus is a 
proper remedy. Hilton v. Sullivan, 334 U. S. 323, 68 Sup. Ct. 1020, 
92 L. ed. 1416 (1948) ; Farrell v. Moomau, 85 F. Supp. 125 (N. D. 
Cal. 1949) ; accord, Wettre v. Hague, 168 F. (2d) 825 (C. C. A. Ist, 
1948) ; cf. Fischer v. Haeberle, supra; contra, Johnson v. War Assets 
Administration, 171 F. (2d) 556 (C. A. 7th, 1949) ; Breiner v. Wal- 
lin, supra. 

The district court in the principal case, considering that the admis- 
sibility of evidence was always within the discretion of a court or 
board, held that mandamus was not a proper remedy. The writ, or 
its statutory substitute, is applicable only when the duty to act is 
clearly established and plainly defined and the obligation to act is 
peremptory. The courts will not interfere by mandamus with the 
executive officers of the government in the exercise of their ordinary 
official duties. United States ex rel. Dunlap v. Black, 128 U. S. 40, 
9 Sup. Ct. 12, 32 L. ed. 354 (1888) ; but see Borak v. Biddle, 78 App. 
D. C. 374, 141 F. (2d) 278, 281 (1944). The court of appeals, 
agreeing in principle with the district court on this point, held that the 
sections of the statute in apparent conflict could be reconciled to give 
significance and effect to each. As construed, notwithstanding the 
general language to the contrary, special language in the statute relied 
on by appellant did plainly carry and require the meaning he asserted. 
If the law so directs an officer to perform an act in regard to which 
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no discretion is committed to him and which, upon the facts existing, 
he is bound to perform, then that act is ministerial, although requiring 
some construction of language by the officer to learn just what he is 
directed to do. To interpret this degree of construction as “discre- 
tion” would permit easy evasion of the writ of mandamus, leaving 
executive officers unsupervised no matter how plain the language or 
how flagrant the violation of duty by refusal to perform. Miguel v. 
McCarl, 291 U. S. 442, 54 Sup. Ct. 465, 78 L. ed. 901 (1934) ; Rob- 
erts v. United States, 176 U. S. 221, 20 Sup. Ct. 376, 44 L. ed. 443 
(1900). Whenever the officer is bound to perform a service without 
further question, then mandamus lies to compel him to perform his 
duty; and any resulting interference with the internal affairs of an- 
other department of the government is attributable not to the writ of 
mandamus but to the act of Congress. Levine v. Farley, 70 App. D. 
C. 381, 107 F. (2d) 186 (1939), cert. den. 308 U. S. 622, 60 Sup. 
Ct. 377, 84 L. ed. 519 (1940) ; Farley v. United States ex rel. Welch, 
67 App. D. C. 382, 92 F. (2d) 533 (1937). 

But the use of the remedy has not been unaffected by the subject 
matter for which it is invoked. Where a statute grants gratuities 
based upon equitable and moral considerations and imposes upon an 
executive officer the duty of construing its manner of execution, his 
construction of it is a discretionary act which cannot be controlled by 
the writ of mandamus. Work v. Rives, 267 U. S. 175, 45 Sup. Ct. 
252, 69 L. ed. 561 (1925); Decatur v. Paulding, supra. And, the 
mere physical presence in an Army officer’s record of prejudicial pa- 
pers which the evaluating tribunal, as directed, completely ignored in 
considering it, is no basis for resort to the courts. Rogers v. United 
States, 270 U. S. 154, 46 Sup. Ct. 275, 70 L. ed. 520 (1926). 

The construction of the statute employed to find the requisite legis- 
lative intent in the principal case seems unduly narrow; and control 
of the admissibility of evidence by control over the physical aspects of 
introducing it seems an unwise precedent. Further, it is submitted 
that the jurisdictional aspect of the principal case should provide ample 
grounds upon which to refuse judicial relief to appellant, who is in 
the anomalous position of suing for a boon. J. L. H. 


[The Supreme Court on April 9, 1951, reversed the holding of the Court of 
Appeals for the District of Columbia on the narrow point of statutory construc- 
tion of the scope of the term “service records” in the foregoing case without 
treatment of its more controversial aspects. ] 


CITIZENSHIP—VOLUNTARY EXPATRIATION—INTENT.—Appellant 
was a native-born American citizen. In order to obtain royal consent 
to her marriage to an Italian diplomat, she applied for and was 
granted Italian citizenship. Appearing before an Italian consular 
officer in Chicago, IIl., she signed a document which contained a re- 
nunciation of her American citizenship and an oath of allegiance to 
the King of Italy. The instrument was in the Italian language which 
she did not understand. Appellant proceeded to Italy, using an Ital- 
ian diplomatic passport. When she wished to return to the United 
States, she applied for an American passport which was refused on 
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the ground that she had lost her American citizenship. Following her 
return on a visitor’s visa, she requested immigration officials to amend 
the record to show her entry as a citizen. Her request was denied, 
whereupon she filed a petition for judgment declaring her to be an 
American citizen under §503 of the Nationality Act of 1940, 54 Star. 
1171 (1940), 8 U. S. C., §903 (1946). Held, appellant expatriated 
herself by obtaining foreign naturalization and swearing allegiance to 
a foreign power. Justices Frankfurter and Black dissented. Savorg- 
nan v. United States, 338 U. S. 491, 70 Sup. Ct. 292, 94 L. ed. 287 
(1950), rehearing den., 339 U. S. 916, 70 Sup. Ct. 564, 94 L. ed. 
1341 (1950). 

Appellant contended it was her understanding that the effect of her 
naturalization was to confer a technical Italian citizenship necessary 
for her marriage, but that she did not intend to abandon her Amer- 
ican citizenship and she did not knowingly do so. In effect, appellant 
attempted to establish a new defense to expatriation, i. e., that a sub- 
jective intent to relinquish American citizenship is an essential ele- 
ment, in addition to the intentional and voluntary performance of the 
acts specified in the statutes as resulting in loss of nationality. 

In 1868 Congress enacted a statute declaring the right of expatria- 
tion to be “a natural and inherent right of all people, indispensable to 
the enjoyment of the rights of life, liberty, and the pursuit of happi- 
ness.” Rev. Stat. (1875) §1999. While this statute was aimed 
primarily at obtaining recognition of the American citizenship of 
immigrants to this country who were encountering difficulties upon 
return visits to their native lands, its language has generally been 
considered broad enough to cover the corresponding right of an Am- 
erican citizen to expatriate himself. Savorgnan v. United States, 
supra, 498; III Moore, Dicest oF INTERNATIONAL Law (1906) 
§433. 

The Act of 1868 contained no provision as to modes of expatria- 
tion ; it was simply a declaration of policy. In instructing its consular 
officers, the State Department cited as a rule of decision the state- 
ment of Chief Justice Marshall that “[t]he situation of an American 
citizen is completely changed where, by his own act, he has made him- 
self the subject of a foreign power.” Murray v. The Charming Betsy, 
2 Cranch 64, 119, 2 L. ed. 208 (U. S. 1804) (italics added). Naturali- 
zation in a foreign state was recognized as the highest form of expatri- 
ation, 14 Op. Att’y Gen. 295 (1873) ; but there were other circum- 
stances in which voluntary expatriation was to be inferred from con- 
duct indicating a desire to be relieved of American allegiance. It was 
necessary to decide each case on its merits. III Moore, op. cit. supra, 
§466. 

The first general statute dealing with the substance of expatriation 
was the Citizenship Act of 1907, Section 2 of which provided that 
“Ta]ny American citizen shall be deemed to have expatriated himself 
when he has been naturalized in any foreign state in conformity with 
its laws, or when he has taken an oath of allegiance to any foreign 
state.” 34 Stat. 1228, 8 U. S. C., §17 (1934). These provisions 
were substantially reenacted in §401 (a) and (b) of the Nationality 
Act of 1940, 54 Strat. 1168, 8 U. S. C., §801 (1946), a more compre- 
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hensive statute which increased the list of expatriative acts to include 
entering the armed forces of a foreign country under certain condi- 
tions, accepting office in a foreign state to which only nationals are 
eligible, voting in a foreign political election, and other acts regarded 
as inconsistent with the maintenance of American citizenship. For 
a comprehensive analysis of the provisions of the 1940 Act, with ref- 
erences to numerous judicial and administrative decisions thereunder, 
see Roche, The Loss of American Nationality—The Development of 
Statutory Expatriation (1950) 99 U. or Pa. L. Rev. 25. 

A decision of great importance containing a test which is now uni- 
formly applied in expatriation cases is Perkins v. Elg, 307 U. S. 325, 
59 Sup. Ct. 884, 83 L. ed. 1320 (1939). While a minor, Marie Eliza- 
beth Elg, a native-born American citizen, was taken to Sweden, 
where her father resumed his Swedish citizenship. Having elected to 
retain her American citizenship, Miss Elg returned to the United 
States upon reaching the age of twenty-one. After a few years’ resi- 
dence in this country, she was notified by immigration officials that 
she was a deportable alien, since she had acquired Swedish citizenship 
derivatively through her father. The Supreme Court granted her 
petition for a declaratory judgment of American citizenship on the 
ground that: “Expatriation is the voluntary renunciation or aban- 
donment of nationality and allegiance. It has no application to the 
removal from this country of a native citizen during minority. In 
such case the voluntary action which is of the essence of the right of 
expatriation is lacking.” Perkins v. Elg, supra at p. 334. 

In the application of the Elg doctrine, it has been established that 
Duress Voids Renunciation of Citizenship, Note (1949) 2 Sran- 
ForD L. Rev. 217. Duress was found where an American citizen 
joined in her husband’s application for Danish naturalization as a 
result of pressure from the Germans and fear for the lives and safety 
of her family, Schioler v. United States, 75 F. Supp. 353 (N. D. Il. 
1948); where a dual national of the United States and Portugal 
entered the service of the Portuguese army, with an internment camp 
as his only alternative, Dos Reis ex rel. Camara v. Nicolls, 161 F. 
(2d) 860 (C. C. A. Ist, 1947) ; where a dual national was seized by 
gendarmes and forced into the Czechoslovakian army, In re Gogal, 
75 F. Supp. 268 (W. D. Pa. 1947). It was held that the acts of the 
individuals concerned were due to fear, intimidation, and coercion; 
hence, they had not voluntarily renounced American citizenship. 

The question of subjective intent in relation to expatriation had 
not been squarely presented subsequent to the Elg decision, although 
the issue had been raised in earlier cases. Closely analagous to the 
principal case is Mackenzie v. Hare, 239 U. S. 299, 36 Sup. Ct. 106, 
60 L. ed. 297 (1915), decided under §3 of the 1907 Act, supra, which 
provided that an American woman upon marriage to a foreigner 
should take the nationality of her husband. 34 Star. 1228 (1907), 
repealed in 42 Stat. 1022 (1922). A native-born American woman 
who had married a subject of Great Britain sought a writ of manda- 
mus to compel the local elections board to register her as a voter. 
She maintained that she had not lost her American citizenship be- 
cause expatriation must be based on a fixed determination to throw 
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off a former allegiance and become a subject of a foreign power. The 
Court held that her expatriation was binding upon her as the statu- 
tory consequence of her marriage to a foreigner, in spite of her con- 
trary intent and understanding as to her American citizenship. 

Ex parte Griffin, 237 Fed. 445 (N. D. N. Y. 1916) concerned an 
American citizen who went to Canada, enlisted in the army, took an 
oath of allegiance to King George V. Shortly afterward he deserted 
and returned to the United States. Arrested in deportation proceed- 
ings, he sued for a writ of habeas corpus on the ground that he was 
an American citizen. Holding him to be an alien, the court pointed 
out that Congress has declared that the taking of an oath of allegiance 
to a foreign government is expatriation; that every citizen is pre- 
sumed to know the law; and that when he voluntarily does an act 
act which the law says operates as expatriation he thereby assents to 
the loss of his American citizenship. 

In a significant administrative decision the Attorney-General held 
that an American woman whose husband had acquired Canadian citi- 
zenship by enlisting in the Canadian army and swearing allegiance to 
King George V did not thereby lose her American citizenship. 30 
Op. Att’y Gen. 412 (1915). It was stated that the foundation of the 
American doctrine of expatriation is that there shall be an intent on 
the part of the person affected to renounce his citizenship or the per- 
formance of some act showing presumptive intent. Since the course 
of conduct of the wife negatived any such intent, she could not be 
peremptorily deprived of her citizenship against her will. This case 
is distinguished from the Mackenzie and Griffin cases by the fact 
that the subject had performed no affirmative act which was incon- 
sistent with her American citizenship. See III Hackworth, DicEst 
OF INTERNATIONAL Law (1942) pp. 209, 211, 258. 

The dissenting Justices, Frankfurter and Black, were of the opin- 
ion that the appellant should retain her American citizenship. In 
their view, the Citizenship Act of 1907 and the Nationality Act of 
1940 raise issues of fact, which the district court had decided in her 
favor. It is submitted, however, that a mixed issue of law and fact 
was actually involved, 1. e., the nature of the appellant’s acts was a 
question of fact and the effect of those acts on her citizenship involved 
a question of law, which was subject to review by the upper courts. 

It seems clear that the majority opinion represents the better view. 
Statutory language is, of course, subject to interpretation, and legal 
rules may have their foundation in judicial construction. The prin- 
ciples that expatriation must be voluntary and that duress voids re- 
nunciation of citizenship are nowhere expressly stated in the nation- 
ality statutes. By process of analogy, the Court, in the principal case, 
could conceivably have held that a subjective intent to renounce Amer- 
ican citizenship is a necessary element in expatriation. Had that 
result been reached, the appellant and other individuals so situated 
would have become dual nationals of the United States and of the 
countries to which they had assumed obligations. 

Such an interpretation would do violence to the doctrine of “volun- 
tary expatriation” embodied in the Act of 1868 and steadfastly main- 
tained by the United States. It is of the essence of that doctrine that 
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when an individual performs an act which makes him the subject of 
a foreign power, such as obtaining foreign naturalization, he is com- 
pletely absolved from the obligations of his former citizenship. As 
Moore points out, “[t}he doctrine of dual allegiance is, in a word, the 
precise test the acceptance of which distinguishes those who reject 
the doctrine of voluntary expatriation from those who support it.” 
Moore, AMERICAN DipLomacy (1905) p. 192. 

In general, the provisions of the Nationality Act of 1940, supra, 
are designed to eliminate dual nationality of adults, wherever possible. 
Orfield, The Legal Effects of Dual Nationality (1949) 17 Geo. 
Wasa. L. Rev. 427. Consequently, it would be unreasonable to 
assume that in the enactment of the provisions dealing with expatri- 
ation, Congress meant to open the door to numerous cases of dual 
citizenship to be established by the simple expedient of adopting a 
foreign nationality with the subjective intent of maintaining American 
citizenship. Such a result would place an added burden upon admin- 
istrators due to the difficulty of determining subjective intent. But 
what is more important, it would tend to sanction divided loyalties 
among American citizens by permitting them to retain American citi- 
zenship while assuming obligations inconsistent therewith and, in 
some instances, subscribing to theories of Government not in harmony 
with American ideals. M. K. N. 


Civiz, ProceEpuRE—STATUTE OF LIMITATIONS—COMMENCEMENT 
oF Actions.—Plaintiff brought suit under the Fair Labor Standards 
Act of 1938, 52 Strat. 1060 (1938), 29 U.S. C., § 201 et seq., (1946), 
as amended by the Portal-to-Portal Act of 1947, 61 Srar. 84 (1947), 
29 U. S. C. Supp. III, §251 et seg. (1950). The latter act provided, 
in establishing a statute of limitations, that the cause of action should 
not be barred if commenced within 120 days after May 14, 1947, un- 
less at the time commenced it was barred by an applicable state stat- 
ute of limitations, and filing of a complaint was defined as commence- 
ment of an action which could be brought in any competent tribunal, 
federal or state. Plaintiff served a summons on defendant within the 
120-day period, but failed to file a complaint within that period of 
time. The trial court dismissed the complaint on the grounds that 
plaintiff failed to commence action within the period specified in the 
Act. Sauerzopf v. North American Cement Corporation, 193 Misc. 
580, 84 N. Y. S. (2d) 285 (1948), aff'd, 276 App. Div. 809, 93 N. 
Y. S. (2d) 699 (1949). Held, by the court of appeals that the sec- 
tion of the Portal-to-Portal Act providing that an action should be 
considered to be commenced on the date when the complaint was filed 
applied only to actions in federal courts, that actions commenced in 
state courts should be governed by local rules as to commencement of 
actions, and that, since service of summons constitutes commencement 
of action in New York State practice, the complaint should not have 
been dismissed. Sauerzopf v. North American Cement Corporation, 
301 N. Y. 158, 93 N. E. (2d) 617 (1950). 

The court stated that uncertainty had existed as to what act of the 
plaintiff in federal court should be deemed the commencement of an 
action, and that this doubt continued from the date of the adoption of 
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the Federal Rules of Civil Procedure through 1947, when the Portal- 
to-Portal Act was passed. Therefore, the provision of the Portal-to- 
Portal Act regulating the commencement of an action was intended to 
apply only to actions brought in federal courts, to make clear that a 
different rule in a local state court could not affect the determination 
as to when the action was commenced. The validity of the decision 
therefore depends upon the accuracy of the assumption that a state of 
uncertainty existed in 1947 as to what constituted commencement of 
an action in federal courts. 

Prior to 1938, by virtue of the Conformity Act, commencement of 
actions at law in federal courts was governed by applicable state prac- 
tice, either by filing complaint or by service of summons. Chisholm 
v. Gilmer, 299 U. S. 99, 57 Sup. Ct. 65, 81 L. ed. 63 (1936). In 
equity cases, however, state procedure was not controlling, and the 
action was considered commenced by the filing of the complaint, with 
the intent that process should issue in due course of time. Penn. Gen. 
Casualty Co. v. Pennsylvania, 294 U. S. 189, 55 Sup. Ct. 386, 79 L. 
ed. 850 (1935). 

Subsequent to the adoption of the Federal Rules of Civil Procedure 
in 1938, distinctions have been made between (1) a state cause of 
action tried in federal court because of diversity of citizenship, (2) a 
federal cause of action with no applicable federal statute of limitations, 
and (3) a federal cause of action when a federal statute of limitations 
is applicable. 

In recent years, due to the emphasis on conforming to local law, 
it has become well established that, whether the action be equitable or 
legal, the local statute of limitations or doctrine of laches is applicable 
to the first class of cases mentioned. Guaranty Trust Co. of N.Y. v. 
York, 326 U. S. 99, 65 Sup. Ct. 1464, 89 L. ed. 2079, Note (1945) 
160 A. L. R. 1231; Kithcart v. Metro, Life Ins. Co., 150 F. (2d) 997, 
(C. C. A. 8th, 1945), cert. den., 326 U. S. 777, 66 Sup. Ct. 267, 90 
L. ed. 470 (1945). The same rule has been followed in the second 
class of cases mentioned, when the action is one which was formerly 
denominated as legal. Gonzales v. Tuttman, 59 F. Supp. 858 (S. D. 
N. Y. 1945) (action brought under the Fair Labor Standards Act 
prior to the enactment of the Portal-to-Portal Act establishing an 
applicable federal statute of limitations) ; Williamson v. Columbia Gas 
& Electric Corp., 27 F. Supp. 198 (Del. 1939), aff'd, 110 F. (2d) 15 
(C. C. A. 3d, 1939), cert. den., 310 U. S. 639, 60 Sup. Ct. 1087, 84 
L. ed. 1407 (1940). But where a federal right was enforced in ac- 
tions formerly denominated as equitable, it has been ruled that the 
state statute of limitations applicable to an equity suit of the type in- 
volved is inapplicable to the federal action, and the federal court 
should apply its doctrine of laches unless Congress provided a rule of 
limitations. Holmberg v. Armbrecht, 327 U. S. 392, 66 Sup. Ct. 582, 
90 L. ed. 743, Note (1946) 162 A. L. R. 719. 

Despite the applicability of both federal and state statutes of limi- 
tations or doctrines of laches to actions brought in federal courts, the 
manner of commencement of an action has nevertheless usually been 
regarded as a matter to be governed by federal procedure. Prior to 
the enactment of the Portal-to-Portal Act, it had been uniformly held 

6 
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that compliance with Rule 3 of the Federal Rules of Civil Procedure 
was sufficient to toll the applicable state statute of limitations in state 
actions brought in federal court on diversity or alienage grounds. 
Isaacks v. Jeffers, 144 F. (2d) 26 (C. C. A. 10th, 1944), cert. den., 
323 U. S. 781, 65 Sup. Ct. 270, 89 L. ed. 624 (1945) ; Hackner v. 
Guaranty Trust Co., 117 F. (2d) 95 (C. C. A. 2d, 1941), cert. den., 
313 U. S. 559, 61 Sup. Ct. 835, 85 L. ed. 1520 (1941) ; Gallagher v. 
Carroll, 27 F. Supp. 568 (E. D. N. Y. 1939). Compliance with Rule 
3 of the Federal Rules has consistently been held sufficient to com- 
mence action in cases based on federal causes of action. Bomar v. 
Keyes, 162 F. (2d) 136 (C. C. A. 2d, 1947) ; Drabkin v. Gibbs & 
Hill, Inc., 74 F. Supp. 758, Note (1949) 3 A. L. R. (2d) 1176 (S. 
D. N. Y. 1947) (case arising under the provisions of the Portal-to- 
Portal Act) ; C. J. Wieland & Son Dairy Products Co. v. Wickard, 
4 F. R. D, 250 (E. D. Wis. 1945). It has further been held that, 
upon their adoption on September 16, 1938, the Federal Rules of Civil 
Procedure acquired the force of federal statutes and were controlling in 
all federal district courts. Sibbach v. Wilson & Co., 312 U. S. 1, 13, 
61 Sup. Ct. 422, 85 L. ed. 479 (1941); C. J. Wieland & Som Dairy 
Products Co., v. Wickard, supra. 

In 1949, the first decision was handed down ruling that state pro- 
cedure would be followed in determination of commencement of an 
action for the purpose of tolling the state statute of limitations. Ragan 
v. Merchants Transfer & Warehouse Co., 337 U. S. 530, 69 Sup. Ct. 
1233, 93 L. ed. 1520, Note (1950) 18 Gro. Wasu. L. Rev. 240. In 
the Ragan decision, which was handed down two years after the pass- 
age of the Portal-to-Portal Act, it is significant to note that a sharp 
distinction is made between the Ragan case, which was a diversity suit 
in federal court based on a state cause of action, and suits to enforce 
rights under a federal statute, which the Court considered to be prop- 
erly measured by Rule 3 of the Federal Rules. 

According to decisions prior to 1947, filing of a complaint had been 
established as being sufficient to toll either state or federal statutes of 
limitations in suits based on federal causes of action. Therefore, since 
there was no need to provide in the Portal-to-Portal Act for the man- 
ner of commencement of actions in federal courts, it is apparent that 
the provision was intended to apply specifically to actions brought in 
state courts under the statute. The court’s application of state pro- 
cedure to the Sauerzopf case appears to be the result of a mistaken 
assumption that a state of uncertainty existed as to what constituted 
commencement of federal actions at the time the Portal-to-Portal Act 
was passed. 

Also worthy of note is the apparent disregard by the state court for 
reciprocity between state and federal courts. Federal courts in diver- 
sity cases are required to apply local statutes of limitations on the 
theory that, where one is barred from recovery in a state court, he 
should likewise be barred in a federal court. Guaranty Trust Co. of 
N. Y. v. York, supra. More recently, the theory of conformity has 
even been extended by federal courts to matters of procedure, i.e., 
commencement of actions when the cause of action arises from state 
law, if adherence to the Federal Rules of Civil Procedure would pro- 
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duce a substantially different result from that obtaining in the state 
court of the forum. Ragan v. Merchants Transfer & Warehouse Co., 
supra. In contrast, the state court neglected to take this opportunity 
for a further step toward conformity, since they permitted the plain- 
tiff to ignore the Portal-to-Portal Act requirement, although he could 
have complied with it under Section 257 of the New York Civil Prac- 
tice Act, which permits and authorizes the plaintiff to file a complaint 
with his summons, while permitting him to withhold the complaint 
until demanded by the defendant. R. O. B. 


CONSTITUTIONAL LAW—APPLICABILITY OF FREEDOM OF PRESS TO 
Motion PicrurEsS—CENsorSHIP oF Morion Pictures.—Under 
authority of a city ordinance, the Atlanta Board of Censors refused 
to issue a permit to show a motion picture on the ground that its exhi- 
bition would adversely affect the peace, morals and good order of the 
city by creating racial dissention and strife. Plaintiffs, the producer 
and the distributor of the motion picture, brought suit to restrain the 
enforcement of the censorship ordinance and for a judgment declaring 
its provisions unconstitutional. The district court sustained the board’s 
motion to dismiss for failure to state a cause of action on the ground 
that the city had not exceeded its police power because motion pic- 
tures could not be afforded the protection from censorship given the 
press. On appeal, held, affirmed, the judgment below was right. 
RD-DR Corp. v. Smith, 183 F. (2d) 562 (C. A. 5th, 1950) ; cert. 
den., 340 U. S. 853, 71 Sup. Ct. 80, 95 L. ed. 40 (1950), with Mr. 
Justice Douglas of the opinion that certiorari should be granted. 

The court in the instant case discussed the much-debated question 
of whether the due process clause of the Fourteenth Amendment 
makes the first eight amendments binding on the states, a discussion 
that, it is submitted, was unnecessary to the decision of this case. The 
basic issue before the court was not whether the First Amendment was 
incorporated into the Fourteenth, a question repeatedly answered in 
the affirmative by the Supreme Court, Everson v. Board of Educa- 
tion, 330 U. S. 1, 67 Sup. Ct. 504, 91 L. ed. 711 (1947) ; Thomas v. 
Collins, 323 U. S. 516, 65 Sup. Ct. 315, 89 L. ed. 430 (1945) ; West 
Virginia State Board of Education v. Barnette, 319 U. S. 624, 63 Sup. 
Ct. 1178, 87 L. ed. 1628 (1943), but just whether motion pictures 
were to be considered as a part of the press so as to be protected by 
the First and Fourteenth Amendments against state censorship. 

In answering the basic issue in the negative, the court relied on 
the case of Mutual Film Corp. v. Industrial Commission of Ohio, 236 
U. S. 230, 35 Sup. Ct. 387, 59 L. ed. 552 (1915). In that case, the 
Supreme Court held that censorship of motion pictures was a proper 
exercise of police power by the state that did not abridge the liberty 
of speech, or of the press. The doctrine established in the Mutual 
case has been followed by innumerable decisions of state courts and 
in subsequent decisions of the federal courts. Mutual Film Corp. v. 
City of Chicago, 224 Fed. 101 (C. C. A. 7th, 1915) ; Eureka Pro- 
ductions v. Lehman, 17 F. Supp. 259 (S. D. N. Y. 1936) ; Fox Film 
Corp. v. Trumbill, 7 F. (2d) 715 (Conn. 1925). 

The court in the instant case said that it was adhering to the Mutual 
case because not only has that decision been on the books for years, 
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unchanged and uncriticized, but there was no substantial reason pre- 
sented in this case to warrant overruling such a long-standing preced- 
ent. 

The court here denied the plaintiff’s contention that recent deci- 
sions of the Supreme Court indicate strongly that the Court is ready 
to overrule the Mutual decision if given the opportunity, by stating 
that the recent opinions of the Supreme Court show exactly the con- 
trary. To support this statement the court refers to the majority 
opinion of Mr. Justice Frankfurter in Wolf v. Colorado, 338 U. S. 
25, 69 Sup. Ct. 1359, 93 L. ed. 1782 (1949) ; to the dissenting opin- 
ion of Mr. Justice Jackson in Terminiello v. Chicago, 337 U. S. 1, 
69 Sup. Ct. 894, 93 L. ed. 1133 (1949) ; the concurring opinion of Mr. 
Justice Frankfurter in Kovacs v. Cooper, 336 U. S. 77, 69 Sup. Ct. 
448, 93 L. ed. 513 (1949) ; and the dissenting opinion of Mr. Justice 
Black in Adamson v. California, 332 U. S. 46, 67 Sup. Ct. 1672, 91 
L. ed. 1903 (1947). 

In Gitlow v. New York, 268 U. S. 652, 45 Sup. Ct. 625, 69 L. ed. 
1138 (1925), ten years after the Mutual case was decided, the Su- 
preme Court first declared that the Fourteenth Amendment embraces 
freedom of speech and the press. Since that date the Court has held 
that this protection extends to various means of expression. Saia v. 
New York, 334 U. S. 558, 68 Sup. Ct. 1148, 92 L. ed. 1574 (1948) 
(use of sound amplifiers) ; Winters v. New York, 333 U. S. 507, 68 
Sup. Ct. 665, 92 L. ed. 840 (1948) (distribution of crime magazines) ; 
Martin v. Struthers, 319 U. S. 141, 63 Sup. Ct. 862, 87 L. ed. 1313 
(1943) (house to house canvassing for sale of publications) ; West 
Virginia State Board of Education v. Barnette, supra, (the flag 
salute) ; Cantwell v. Connecticut, 310 U. S. 296, 60 Sup. Ct. 900, 84 
L. ed. 1213 (1940) (the playing of phonograph records on the 
streets) ; Thornhill v. Alabama, 310 U. S. 88, 60 Sup. Ct. 736, 84 L. 
ed. 1093 (1940) (picketing) ; Schneider v. State, 308 U. S. 147, 60 
Sup. Ct. 146, 84 L. ed. 155 (1939) (distribution of leaflets in the 
streets) ; Stromberg v. California, 283 U. S. 359, 51 Sup. Ct. 532, 75 
L. ed. 1117 (1931) (the display of a flag). 

Some evidence that the Mutual doctrine may be losing weight and 
that the Supreme Court may now be ready to extend this protection to 
another means of expression, the motion pictures, can be found in 
dictum of some recent opinions of that Court. In 1948, the Court, 
speaking through Mr. Justice Douglas said, “We have no doubt | 
that moving pictures, like newspapers and radio, are included in 
the press whose freedom is guaranteed by the First Amendment.” 
U. S. v. Paramount Pictures, Inc., 334 U. S. 131, 166, 68 Sup. Ct. 
915, 92 L. ed. 1260 (1948). In dismissing the problem of whether 
freedom of the press was involved in the case Mr. Douglas said at p. 
166 that “. . . the question here is not what the public will see or :f 
the public will be permitted to see certain features.” The logical im- 
plication of this statement is that if what the people could see was con- 
trolled (as in the instant case), the question of freedom of the press 
would have been presented to the court. 

In Winters v. Cooper, supra, at p. 510, the Court said that it would 
not accept the suggestion offered by counsel that the constitutional 
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protection for a free press applied only to the exposition of ideas, be- 
cause the line between what is informing and what is entertaining is 
too elusive for the protection of that basic right. The Court said that 
everyone is acquainted with instances of propaganda through fiction 
and what can be one man’s amusement, can teach another’s doctrines. 
Again, in the Kovacs case, supra, both Mr. Justices Frankfurter and 
Jackson in their concurring opinions, referred to motion pictures as a 
modern form of “mass-communication.” In the same case, Mr. Jus- 
tice Black, dissenting, said that today ideas and beliefs are chiefly dis- 
seminated to the people through the press, radio, moving pictures, and 
public address systems, and that the basic idea of the First Amend- 
ment is that not only all present instruments of communication, but 
others that inventive genius may bring into being, should be free from 
censorship or prohibition by the government. He concluded his opin- 
ion by saying that the Court’s action in holding a statutory prohibition 
of amplifiers constitutional would surely not be reached by the Court 
if such channels of communications as the press, radio, or moving pic- 
tures were similarly attacked. Kovacs v. Cooper, supra, at p. 102. 
In view of the ideas expressed in the above opinions, it is not sur- 
prising that plaintiffs in the present case attempted to have the doc- 
trine of the Mutual case overruled. The Mutual decision, made when 
motion pictures were in a state of infancy, was decided on the ground 
that motion pictures were entertainment spectacles, like carnivals, and 
were not a means of public discussion. The rise of the industry in the 
subsequent thirty-five years is a matter of common knowledge. As 
the district court said in the initial trial of the instant case, “. .. I can 
not anticipate that the Court will overrule the Mutual Film cases. But 
the question appears to need reexamination since Gitlow v. People of 
State of New York. .. . Furthermore 35 years of progress and devel- 
opment have resulted in the re-admeasurement against constitutional 
guarantees of many regulatory statutes, particularly those which im- 
pose any sort of ‘gag rule’... .” RD-DR Corp. v. Smith, 89 F. Supp. 
596, 597 (N. D. Ga. 1950). Unquestionably the Supreme Court will 
be asked again soon to re-examine the Mutual doctrine. It is sub- 
mitted that the parties urging the overruling of the Mutual case will, 
in addition to arguing that motion pictures today are far different from 
the entertainment “spectacles” of 1915, have to successfully hurdle 
other factors that differentiate motion pictures from free press or 
speech, such as: motion pictures, unlike the press, have a captive audi- 
ence ; movies undoubtedly affect juveniles, usually said to be the class 
sought to be protected, who would not be reached by the same ma- 
terial published in the press; and lastly, motion pictures, are still pro- 
duced primarily for entertainment rather than for the free presenta- 
tion of logical or political ideas. Until the Supreme Court does de- 
cide to reconsider the Mutual doctrine, the recent holding in the case 
of Allen B. Dumont Laboratories v. Carrol 184 F. (2d) 153 (C. A. 
3d 1950) creates the unfortunate anomaly that as long as motion 
pictures are shown on television screens they are exempt from state 
censorship, but when projected on theater screens the pictures are sub- 
ject to such prior restraint. J. 1. L. 
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CONSTITUTIONAL LAW—ELEcCTIONS—OBER LAW—REQUIREMENT 
oF AFFIDAVIT THAT CANDIDATES FOR FEDERAL AND STATE OFFICE 
Are Not SusBversive Persons.—Petitioners, duly nominated can- 
didates of the Progressive Party for the offices of governor of Mary- 
land, United States senator, and representatives from two congres- 
sional districts respectively, and possessing the necessary qualifications 
for their respective offices, presented their certificates of nomination 
together with the proper fees for filing to the secretary of state of 
Maryland. All four certificates were rejected because of the petition- 
ers’ failure to file therewith an affidavit that they were not subversive 
persons as required in the Subversive Activities Act of 1949, (popu- 
larly known as the Ober Law), Md. Laws 1949, Ch. 86, Md. Code 
Annotated art. 85A, sec. 15 (1949), whereupon petitioners sought a 
writ of mandamus against the secretary to compel her to certify them 
without requiring the affidavit. The circuit court dismissed without 
leave to amend and petitioners appealed to the Maryland Court of 
Appeals. Held, as to the candidates for Congress, the required affi- 
davit was void as prescribing an additional qualification for members 
of Congress; as to the candidate for state office, the affidavit was 
properly required, not as an oath of office, but as a statement of 
qualifications for the office if elected. Shub v. Simpson, per curiam 
order 75 A. (2d) 842 (1950), written opinion 76 A. (2d) 332 (1950), 
cert. den., 71 Sup. Ct. 91 (1950). 

Following the end of World War II an increasing number of bills 
made their appearance both in Congress and in the various state legis- 
latures designed to curb allegedly “subversive” programs and activi- 
ties. See Note (1950) 18 Geo. Wasu. L. Rev. 541, n. 4. 

Maryland in 1948 amended its Constitution by adding Article 15, 
Section 11 to provide a general loyalty qualification for the holding 
of public office. “No person who is a member of an organization that 
advocates the overthrow of the Government of the United States or 
of the State of Maryland through force or violence shall be eligible 
to hold any office, be it elective or appointive. . . .” To support this 
amendment in 1949 the Maryland Assembly passed the Ober Law, 
supra, § 15 of which provides: “No person shall become a candidate 
for election . . . to any public office whatsoever . . . unless he or 
she shall file with the certificates of nomination . . . an affidavit 
that he or she is not a subversive person as defined in this Article. 


Petitioners contended that this requirement as applied to candi- 
dates for Congress was an unconstitutional attempt to modify and 
add to the qualifications for office as set forth in the United States 
Constitution, Article I, Sections 2, 3, and 5; and further, was an 
abridgement of the right to nominate for federal office. The secretary 
of state argued that the Act did not prescribe a qualification for fed- 
eral office in addition to those enumerated in the Constitution, but 
was rather a mere step in the machinery of election which is in the 
hands of the state until it certifies the election of a candidate to the 
proper house, hence, was within the state’s power to prescribe the 
times, places, and manner of holding elections under Article I, Sec- 
tion 4 of the Constitution. Furthermore, Article VI of the Consti- 


— 


=e 6.) am.) 


—ois Se 





RECENT CASES 553 


tution requires that all congressmen shall be bound by oath or affir- 
mation to support the Constitution, and since a subversive person 
within the Act’s definition could not comply with that mandate, the 
requirement of the affidavit was reasonable and constitutional. 

The decision of the court on this point, in which the majority and 
minority concur, is clearly correct and is well supported by authority. 
The right to nominate federal officers is a right protected by the 
United States Constitution. United States v. Classic, 313 U. S. 299, 
316, 61 Sup. Ct. 1031, 85 L. ed. 1368 (1941). In addition Congress 
is vested with wide authority over the election of its members in 
Article I, Sections 4 and 5. Its supervisory power now includes pri- 
maries. United States v. Classic, supra; Smith v. Allwright, 321 
U. S. 649, 64 Sup. Ct. 757, 88 L. ed. 987, Note (1944) 151 A. L. R. 
1121. Also, Article VI of the Constitution provides, “each House 
shall be the judge of the elections, returns, and qualifications of its 
own members . . .,” and in such consideration it acts in a judicial 
capacity. Barry v. United States ex rel. Cunningham, 279 U. S. 597, 
613, 49 Sup. Ct. 452, 73 L. ed. 867 (1929). Admittedly, candidates 
for federal office must comply with reasonable state election laws in 
order to have their names appear on the ballot. Vaughan v. Boone, 
— Md. , 62 A. (2d) 351 (1948). But, as the majority indicate, 
nothing in the United States Constitution prevents a member of Con- 
gress from being a subversive person who seeks to overthrow the 
United States Government by force or violence. If that is to be a 
disqualification let it be determined by Congress itself and not by a 
state legislature or a state court. Nor may a federal court enlarge or 
diminish qualifications created by the Constitution. Sevilla v. Elizalde, 
72 App. D. C. 108, 112 F. (2d) 29, (1940) (federal court cannot de- 
termine qualifications of delegate to Congress from a territory) ; 
In Re O’Connor, 17 N. Y. S. (2d) 758 (1940) (Earl Browder’s open 
espousal of international communism not a disqualification as can- 
didate for representative) ; State ex rel. Wettengel v. Zimmerman, 
249 Wis. 237, 24 N. W. (2d) 504 (1946) (Statute disqualifying state 
judges from holding any public office not applicable to candidates for 
Senate). 

As to state offices, Article 37 of the Maryland Constitution pro- 
vides “ . nor shall the Legislature prescribe any other oath of 
office than the oath prescribed by this Constitution.” The oath re- 
quired by Article 1, Section 6, makes persons elected swear to bear 
allegiance to, and support the laws of the United States and of Mary- 
land, and Section 7 makes a refusal to take the oath of office-a refusal 
to accept the appointment. In the face of petitioners’ contention that 
the affidavit required by the Ober Law, supra, prescribed a second 
and unconstitutional oath of office, the court found that it dealt only 
with matters involved in the election or appointing processes. To be 
an oath of office it would have to become operative with the assump- 
tion of office, which here was not the case. See also Hammond v. 
Lancaster, — Md. , 71 A. (2d) 474 (1950), cert. den., 339 
U. S. 908, 70 Sup. Ct. 563, 94 L. ed. 1336 (1950). The fact that 
some of the candidates will be elected does not make an affidavit re- 
quired of them before they have taken the first step toward holding 
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office, an additional oath of office. Also the requirement was within 
the power of the legislature to safeguard elections, and to secure to 
voters the right to vote for qualified candidates. Hummelshime v. 
Hersch, 114 Md. 39, 79 Ati. 38 (1910). If the candidate could not 
make the affidavit, then he could not take the oath prescribed by Ar- 
ticle 1, Section 6 of the Maryland Constitution without mental reser- 
vation. The legislature, through the affidavit, had merely provided a 
means of finding out in advance from candidates whether they could 
take the oath and hold office if elected. 

Imbrie v. Marsh, 3 N. J. 578, 71 A. (2d) 352 (1950) presents 
another recent attempt to require a non-subversive oath. The New 
Jersey Constitution, Revised Statutes of 1937, 41:1-1, N. J. S. A,, 
prescribed oaths for members of the legislature and for all state officers 
but, unlike the Maryland Constitution, contained no express prohi- 
bition against additional legislative oaths of office. However, the legis- 
lature through four statutes, P. L. 1949 c. 21, 22, 24, 25, sought to 
require another oath of allegiance of persons required to give assur- 
ance of fidelity to the state government, of the governor and every 
person elected or appointed to public office, and of candidates for 
nomination or election to public office, which oath stated that the 
affiant did not believe in or advocate the use of force, violence, or 
other unlawful or unconstitutional means to overthrow the Govern- 
ment of the United States and of New Jersey. If a candidate failed 
to file this oath, there should be printed under his name on the ballot 
a legend “Refused Oath of Allegiance.” These oaths were held void, 
the court making no distinction between candidates and persons 
finally elected. They were treated as oaths of office, and as such 
amounted to an unauthorized legislative alteration of the State Con- 
stitution’s provisions on qualifications for office. To this view sub- 
scribed Markell, J., dissenting in the instant case, who felt the Ober 
Law attempted indirectly to provide two oaths and thus accomplish 
that which it could not do directly. But cf. Fields v. Hall, 201 Ark. 
77, 143 S. W. (2d) 567 (1940) (Arkansas statute requiring party 
officers to file oaths that they did not advocate the overthrow by force 
or violence of local, state, or national governments held to violate no 
federal or state constitutional guaranties). 

Other means distinguishable from oaths have been attempted to 
keep subversive persons and groups off the ballot. On the basis of a 
California statute, St. 1940, 4th Ex. Sess., p. 362, § 2540.3, provid- 
ing that no political party using as part of its party designation the 
words “Communist,” and that no groups advocating the overthrow 
of the government should be entitled to participate in any primary 
election, the communists were denied a place on the primary ballot. 
This statute was invalidated in Communist Party v. Peck, 20 Cal. 
(2d) 536, 127 P. (2d) 889 (1942), for, while it was within the 
legislative power to determine in the public interest that any political 
party advocating the forceful overthrow of the government should be 
denied a place on the ballot, it was not within the legislature’s power 
to determine that the Communist Party, or any other specific group 
does advocate such a doctrine. In Fienglass v. Reincke, 48 F. Supp. 
438 (N. D. Ill. 1942) the district court invalidated an Illinois statute, 
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Ill. Rev. Stat. 1941, c. 46 § 288 et seq., disqualifying political groups 
associated with communist principles, holding that a political party 
and its candidates cannot be denied a place on the ballot merely be- 
cause it advocates economic ideas which are unpopular at the time. 
It has been held that, in the absence of any type of subversive person 
statute, the secretary of state cannot refuse to file the certificate of 
nomination of candidates for public office on the grounds that to ac- 
cept certificates of nominees of a party whose avowed principles were, 
as a matter of common knowledge, the overthrow of existing govern- 
ment by force and violence, would be contrary to public policy and a 
vain and useless thing because they could not, except by fraud, take 
the required oath of office if elected. State ex rel. Huff v. Reeves, 
5 Wash. (2d) 637, 106 P. (2d) 729, Note (1940) 130 A. L. R. 1471. 

It is submitted that the decision in the instant case as to the re- 
quirement for candidates for state office is a correct and desirable 
one. The mere fact that one of the candidates who subscribed to the 
oath would eventually be elected is not enough to make the affidavit 
an additional oath of office. An oath of office is ordinarily exacted 
from a person already chosen by the electorate and in general relates 
to his future conduct in the particular office. But the oath prescribed 
here simply relates to preliminary qualifications as to the general 
character and fitness of any candidate for state office, and as such is 
a protection for the electorate. Moreover, the cited cases with the 
exception of the /mbrie case, supra, were decided at a time when the 
states and the nation as a whole were not as clearly threatened with 
attack from within by the infiltration of subversive persons into key 
positions. It is fundamental that a state is entitled to protect itself 
by appropriate legislative action against the abuse of its institutions, 
and the Ober Law provisions are a sample of an appropriate ed to 
achieve that result. 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE— POWER OF 
STATE TO Tax INTERSTATE CARRIERS.—Appellants, engaged in the 
operation of interstate bus lines, in part over Maryland roads, refused 
to pay a title tax imposed by Section 25A of Article 6614 of the Anno- 
tated Code of Maryland (1947 Cum. Supp.). This section imposes 
an excise tax amounting to two per cent of the fair market value of 
every motor vehicle as a prerequisite to the issuance of an original 
certificate of title and, in the case of sales or resales, of subsequent 
certificates of title. Issuance of a certificate of title is a condition 
precedent to the registration and operation of motor vehicles in the 
State. Appellants contended that the tax requirement imposed an 
unlawful burden on interstate commerce in violation of the Commerce 
Clause of the Federal Constitution. Appeal was taken under 28 
U. S. C. Supp. III, § 1257 (2) (1950) from a decision of the Court 
of Appeals of Maryland upholding the levy as consistent with the 
commerce clause and denying the carriers’ petitions for writs of man- 
damus commanding the State Commissioner of Motor Vehicles to 
issue title certificates to them without requiring payment of the levy 
in question. Elgin v. Capitol Greyhound Lines, 64 A. (2d) 284 (Md. 
1949). Held, that as applied generally to interstate carriers trans- 
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porting passengers over Maryland roads, the title tax of two per cent 
of the fair market value of each vehicle does not violate the Commerce 
Clause of the Federal Constitution. Capitol Greyhound Lines v. Brice, 
339 U. S. 542, 70 Sup. Ct. 806, 94 L. ed. 1053 (1950). 

It is well established that a State may impose taxes on vehicles en- 
gaged in interstate commerce as fair compensation for the privilege 
of using its roads. Interstate Transit, Inc. v. Lindsey, 283 U. S. 183, 
51 Sup. Ct. 380, 75 L. ed. 953 (1931); Sprout v. South Bend, 277 
U. S. 163, 48 Sup. Ct. 502, 72 L. ed. 833 (1928); See also Dixie 
Ohio Express Co. v. State Revenue Commission, 306 U. S. 72, 76, 
59 Sup. Ct. 435, 83 L. ed. 495 (1939). Such compensation may in- 
clude the cost of administering state traffic regulations. Morf v. 
Bingaman, 298 U. S. 407, 412, 36 Sup. Ct. 756, 80 L. ed. 1245 (1936). 
In the Interstate Transit case, supra, Justice Brandeis, in delivering 
the opinion, was careful to limit such taxes to reasonable compen- 
sation. The decision in that case held invalid a state tax based on the 
seating capacity of passenger motor vehicles because the tax was not 
designed to vary directly with actual vehicle mileage over the high- 
ways of the state nor in any other way relate directly to the wear and 
tear inflicted on state highways by motor carriers of various sizes and 
weights. The court found that the tax was proportional solely to the 
earning capacity of a vehicle. In Sprout v. South Bend, supra, the 
court rejected a flat tax on seating capacity: it held that such a levy, 
being the same for local buses that use the streets continuously as for 
interstate carriers using the roads only once a day, was not designed 
as a measure of the cost or value of a carrier’s use of the city’s high- 
ways. 

In these two decisions, two aspects of the fair compensation test 
as applied to taxes on interstate carriers may be discerned: one, that 
the tax must not exceed the fair value of the services provided by the 
state in the form of highway facilities and associated services; two, 
that the incidence of the levy on mdividual carriers must show some 
relation to the value received. See also Interstate Buses Corp. v. 
Blodgett, 276 U. S. 245, 250, 48 Sup. Ct. 230, 72 L. ed. 551 (1928) ; 
Clark v. Poor, 274 U. S. 554, 557, 47 Sup. Ct. 702, 71 L. ed. 1199 
(1927); Kane v. New Jersey, 242 U. S. 160, 163, 37 Sup. Ct. 30, 
61 L. ed. 222 (1916) ; Hendrick v. Maryland, 235 U. S. 610, 624, 
35 Sup. Ct. 140, 59 L. ed. 385 (1915). As a corollary, a tax that 
failed to meet either aspect of the standard would be invalid as a tax 
on the privilege of engaging in interstate commerce. It has been 
recognized specifically in the foregoing cases that an exact evaluation 
of compensation is impossible; general approximations are deemed 
sufficient. Thus, taxes based on actual mileage are valid. Interstate 
Buses Corp. v. Blodgett, supra. Further, taxes based on the privilege 
of road use, as distinguished from actual usage, have been upheld. 
Hendrick v. Maryland, Kane v. New Jersey, both supra (levies based 
on horsepower) ; Clark v. Poor, supra (tax based on manufacturer’s 
rated carrying capacity plus regularity of routes). 

Since the Interstate Transit v. Lindsey decision, the Court has be- 
come even less exacting in the definition of the fair compensation 
standard. Flat taxes on vehicles transported for sale in “caravans” 


eT ae ee. ee ee? eae oot i. om ae t—w 


a a ae ae a) ee ee a eT) 





RECENT CASES 557 


have been approved. Clark v. Paul Gray, Inc., 306 U. S. 583, 59 Sup. 
Ct. 744, 83 L. ed. 1001 (1939); Morf v. Bingaman, supra. It is to 
be noted, however, that the Court found these taxes to be reasonably 
related to the services provided by the state. A similar tax on “cara- 
vans” of new cars was held invalid because it exceeded the fair value 
of the services for which the State was entitled to compensation. 
Ingels v. Morf, 300 U. S. 290, 57 Sup. Ct. 439, 81 L. ed. 653 (1937). 
In Aero Mayflower Transit Co. v. Board of Railroad Commissioners, 
332 U. S. 495, 68 Sup. Ct. 167, 92 L. ed. 99 (1947), a flat tax of 
$25 on all property carriers for hire was upheld. The Court found 
nothing unreasonable or oppressive in a tax fee exacted for the “privi- 
lege of a use as extensive as the carrier wills that it shall be.” But 
the decision implies that there must be a reasonable relation between 
the privilege and the tax. The Court is careful to point out that the 
tax amounts to less than taxes previously sustained, from which it 
can be inferred that it has satisfied itself that at least in the actual 
incidence of the tax in this instance, there is no departure from the 
fair compensation rule in either of its aspects. 

There are only two instances after 1931 in which a state tax on an 
interstate motor carrier has been rejected by the Supreme Court: 
McCarroll v. Dixie Greyhound Lines, Inc., 309 U. S. 176, 60 Sup. 
Ct. 504, 84 L. ed. 683 (1940); and Ingels v. Morf, supra. In the 
former case the majority opinion rejected a gallonage tax on pas- 
senger carriers for hire, based on the amount of gasoline in excess of 
20 gallons brought into the State of Arkansas for consumption therein, 
on the ground that the base of the tax bore no relation to what the 
state gave. There was no finding that the tax was excessive. It was 
its lack of relation to the privilege or services provided that the court 
refused to accept. For a discussion of the many formulae that have 
been evolved for the taxation of motor carriers and a collection of 
cases on the subject see Note (1947) 92 L. ed. 109. 

In upholding the validity of the title tax in the instant case, the 
majority opinion does not decide squarely on the question of whether 
or not such a tax is, in itself, within the limits of reasonable relation- 
ship to privilege received. Citing the previous sanction of flat fees 
which cannot, by their very nature, relate directly to actual use, the 
court looks to the result of the tax, 1. e., its actual amount considered 
against the privilege or service received from the state by the tax- 
paying carrier. In so doing, however, it does not consider the result 
of the title tax alone, but examines it in conjunction with a second 
Maryland state tax, also applicable to interstate carriers; this latter 
tax is at the rate of one-thirtieth of a cent for each seat mile traveled 
on Maryland roads. Md. Ann. Code (1947 Cum. Supp.), Art. 81, 
§ 218. The court finds that the combined taxes paid by each of the 
appellants bear some conformity to actual mileage traveled and on 
this basis holds them within the limits of reasonable compensation. 
A further question that suggests itself is whether a tax which de- 
tracts from rather than contributes to the desired objective of fair 
compensation can be presumed to lose its invalidity by being merged 
with a second tax for the purpose of appraising its results. The ma- 
jority opinion does not consider this problem. 
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Justice Frankfurter, joined by Justice Jackson, disagrees with the 
majority opinion in a dissent that is somewhat surprising in view of 
the former’s participation in a dissent from the majority view in 
McCarroll v. Dixie Greyhound Lines, Inc., supra. In that case, the 
dissent contended that the gallonage tax in question had not been 
shown conclusively to be in violation of the fair compensation prin- 
ciple, inasmuch as its major impact would be on those heavy buses 
which cause the greatest amount of highway depreciation. While 
willing to accord this tenuous relationship between tax and the actual 
road use, or the privilege of such use, the benefit of the doubt, Justice 
Frankfurter finds a complete absence of such relationship in the in- 
stant case. He alludes to the title tax as “capricious,” being based 
solely on the factors of value and change of title, neither of which 
have any proportionality to what the state provides. It is this “ca- 
priciousness” of incidence that leads him to reject it, although he 
also finds that it may exceed the bounds of fair compensation in the 
three specific instances before the court in this case. It appears that, 
by implication at least, he also disagrees with the majority’s technique 
of joining the two state taxes for the purpose of measuring incidence. 
It may be that this interesting issue will be dealt with explicitly should 
a similar case arise in the future. 

The logic of the dissenting opinion is difficult to resist. A levy 
based on value would seem to be divorced completely from any con- 
nection with privilege or use and to go beyond the limits set by pre- 
vious decisions. It is worthy of note that the majority view is not 
clearly contra; it does not consider the title tax alone, but looks to 
the combined incidence of two separate tax measures affecting car- 
riers in Maryland. In the circumstances, it may be surmised that, in 
the absence of such a leavening influence, the Court would not uphold 
a straight title tax based on the market value of motor vehicles en- 
gaged in interstate commerce, even where the results of the tax, 1. ¢., 
its fiscal impact on the carriers, is not in excess of fair compensation 
for the privilege of using the roads. 

It is to be noted that such a tax on the value of motor vehicles 
might be open to objection on public policy grounds because of the 
economic effects to which it could give rise. Were similar ad valorem 
taxes enacted in each of several states, quite possibly at rates above 
two per cent, it would lead carriers to confine their vehicles to one 
state. Passengers would consequently have to disembark from one 
vehicle at state lines and board another. Similarly, cargoes would 
have to be transferred at each state boundary. Finally, carriers might 
even follow roundabout routes in some instances to avoid the taxes, 
particularly where the distance traversed in the taxing state is rela- 
tively short, or where several adjoining states imposed such taxes. 
Developments in this direction would be uneconomic and would run 
counter in principle to the national interest in the free flow of com- 
merce across state lines. Their real economic cost, in the form of ad- 
ditional labor, gasoline consumption, and depreciation of equipment 
could be considerable. Consideration of these factors leads to the con- 
clusion that the previously established forms of taxes on motor car- 
riers are preferable to the value tax as a revenue device. J.R.S. 
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FEDERAL JURISDICTION—FEDERAL VENUE PRIVILEGE—EFFECT OF 
STATE NONRESIDENT Mororist STatuTe.—Plaintiff, a Connecticut 
resident, driving upon the highways of Massachusetts was struck and 
injured by the defendant company’s truck. The defendant was not 
registered in Massachusetts, nor was it doing business there. Plain- 
tiff, in accordance with the Massachusetts Nonresident Motorist Stat- 
ute, G. L. Mass. c. 90, §§3a, 3b, (Ter. Ed. 1932), effected proper 
service of process upon the Registrar of Motor Vehicles for Massa- 
chusetts and commenced an action in the Federal District Court for 
the District of Massacusetts. Defendant appeared specially and moved 
to dismiss the complaint. The district court held that venue was im- 
properly laid in the District of Massachusetts and granted the motion. 
The plaintiff, upon appeal, contended that the defendant, by operat- 
ing its vehicle upon the highways of Massachusetts, waived its federal 
venue privilege conferred upon it by 28 U. S. C., §1391 (a), Supp. 
III (1946). Held, that defendant by its operation of the motor vehicle 
upon the highway did not waive its federal venue privilege. Martin v. 
Fischbach Trucking Co., 183 F. (2d) 53 (C. A. Ist, 1950). 

Venue is a personal privilege which the defendant may assert or 
waive at his election. Lee v. Chesapeake & Ohio Ry., 260 U. S. 653, 
656, 43 Sup. Ct. 230, 67 L. ed. 443 (1923) ; Townsend v. Bucyrus- 
Erie Co., 144 F. (2d) 106 (C. C. A. 10th, 1944) ; Krause v. United 
States, 136 F. (2d) 935 (C. C. A. 7th, 1943) cert. den., 327 U. S. 
781, 66 Sup. Ct. 680, 90 L. ed. 1008 (1946). The procedural ques- 
tion here presented is not one of conflict between federal and state 
judicial power or jurisdiction, but only an application of the general 
venue statute. It is a question of whether, under a particular set of 
facts, there has been a waiver of this privilege. It may be lost by fail- 
ure to assert it seasonably, by a formal submission in a cause, or by 
submission through conduct. Such loss of the privilege may be re- 
garded negatively as a waiver or positively as a consent to be sued. 
Freeman v. Bee Mach. Co., 319 U. S. 448, 63 Sup. Ct. 1146, 87 L. 
ed. 1509 (1942) ; Urso v. Scales, 90 F. Supp. 653 (E. D. Pa. 1950). 

A designation of an agent to receive service of process within a state 
amounts to a consent to be sued in the federal, as well as the state 
courts in that state and, therefore, is a waiver of the federal venue 
privilege. Neirbo Co. v. Bethlehem Shipbuilding Corp., 308 U. S. 
165, 60 Sup. Ct. 153, 84 L. ed. 167 (1939). In that case, a state stat- 
ute was involved which required, as a condition to doing business 
within the state, a foreign corporation to appoint, by written designa- 
tion, an agent within the state to receive service of process arising in 
actions against the corporation. 

The court, in the principal case, distinguished the Neirbo Co. case, 
supra, on the ground that there the written designation of an agent 
was a conscious voluntary act which showed consent on the part of 
the corporation to be sued in the courts of the state. However, here 
there was no such express designation or assent. The court concludes 
that the defendant’s act of driving upon a highway could not be con- 
strued as a conscious act of volition to be sued in the federal courts in 
that state. Hence, the conclusion following from this rationale is that 
consent by conduct, other than by an express appointment of an agent, 
or by implication can never be effective in the waiver of this privilege. 
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This view appears to be contra to an almost uniform holding in cases 
arising under similar nonresident motorist statutes of other states. 
Waiver and consent can be manifested by the conduct of a party. It 
is not necessary that a person knowingly and expressly consent to a 
waiver of a privilege afforded him. It would appear to be enough if 
he, by overt act, brings himself within such a statute. Krueger v. 
Hider, 48 F. Supp. 708 (E. D. S. C. 1943); Andrews v. Joseph 
Cohen & Sons, 45 F. Supp. 732 (S. D. Tex. 1941); Williams v. 
James, 34 F. Supp. 61 (W. D. La. 1940). In Krueger v. Hider, 
supra, both plaintiff and defendant were nonresident motorists in- 
volved in a highway accident in a state which had a nonresident mo- 
torist statute providing for service of process upon the Secretary of 
State. It should be noted that the facts of this case are almost identi- 
cal with those of the principal case. Following the general line of 
decisions, the court, in Krueger v. Hider, supra, held that the consent 
to be sued within the state was the consideration for the state permit- 
ting him to use the public highways and the fact that he makes such 
use indicates his acceptance of the condition of the statute. 

This concept of consent, or waiver, by conduct has been the basis 
for the holdings in many of the previously adjudicated cases. Thur- 
man v. Consolidated School District, 94 F. Supp. 616 (Kan. 1950) ; 
Steele v. Dennis, 62 F. Supp. 73 (Md. 1945); Andrews v. Joseph 
Cohen & Sons, supra. It is not a strange or foreign one to our courts. 
It has permeated throughout various fields of the law. Relying heav- 
ily on this distinction between a written designation of an agent and 
one imputed by conduct, the court, in the principal case, indulged in a 
mere play of words. When a court says that a foreign corporation 
will be taken to have consented to the appointment of an agent to 
accept service because it has done business in that state, the court, in 
effect, does not mean that the corporation has consented, because, 
actually, it has not consented. However, for the purposes of justice 
the court treats it as though it had. It is true that the corporation has 
control over whether or not it will do business there, and therefore 
has control of the circumstances imputed to it ; but that, in itself, is not 
consent. The court imputes results to the voluntary act, quite inde- 
pendently of any intent. Smolik v. Philadelphia & Reading Coal & 
Tron Co., 222 Fed. 148, (S. D. N. Y. 1915). It would seem to follow 
that the use of a highway within a state having in force a nonresident 
motorist statute, as the one in contention, would be a waiver of the 
federal venue privilege quite as much as a written designation appoint- 
ing an agent to receive service of process. Both arise from compliance 
with a state statute imposing a condition upon acts within a state. In 
neither situation is the intent of the parties a factor. Studying the 
problem in the light of the above reasoning it is apparent that the dis- 
tinction between the two situations is insignificant. The fact that one 
statute requires a written designation before allowing a party the use 
of the state’s facilities while the other statute provides that the doing 
of an act automatically appoints an agent is of no material difference. 
Use of a state highway, in such a case, is a voluntary act carrying with 
it the consent to be sued in that state. Carby v. Greco, 31 F. Supp. 
251 (W. D. Ky. 1940) ; Williams v. James, supra. 
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A very recent case following the reasoning of the principal one 
endorsed its decision. Waters v. Plyborn, 93 F. Supp. 651 (E. D. 
Tenn, 1950). Upholding the decision in the principal case, the court, 
in Waters v. Plyborn, supra, reasoned that a motorist by using the 
highway sustains an abridgement of a right and accordingly there is a 
note of compulsion in the nonresident motorist statute; whereas in 
the appointment of a resident agent there is no compulsion. This ra- 
tionale has been answered in the above arguments. Realistically, there 
is a note of compulsion in both instances, one no more than the other. 
Consent in both cases is really a fiction and there is no logical reason 
why, having been applied in one situation, it should not be applied in 
the other. See, Burnett v. Swenson, 19 LW 2312 (Okla. 1951). 

It is submitted that the decision in the principal case is erroneous. 
It is contrary, at least in spirit, to the decisions of the Supreme Court, 
and in letter to the almost universal holdings of United States District 
Courts in similar actions. There appears to be no justifiable reason 
for the distinction made in the principal case. The purpose of the 
nonresident motorist statutes was to make amenable to the courts in 
the state any nonresident using the highways, when such use results in 
a cause of action arising as a direct consequence of such use. In view 
of the numerous adjudicated cases on this point, and the opinion 
expressed above, it appears that the holding in the principal case is 
not justified by the facts. R. A, M. 


PATENTS—SUFFICIENCY OF DiIscLOSURE—ANY PERSON SKILLED 
IN THE ART.—Hatton, appellant’s assignor, filed applications for pat- 
ents for electrical circuits to operate conventional automatic telephone 
switching devices so as to perform calculating operations. Taking the 
position that the inventions pertained to the calculating machine art, 
the Patent Office rejected the applications on the ground that they 
failed to comply with the requirement of Rev. Stat. (1875) § 4888, 
35 U. S. C., §33 (1946), that an invention be disclosed so as “to 
enable any person skilled in the art or science to which it appertains, 
or with which it is most nearly connected, to make, construct, com- 
pound, and use the same.” Appellant brought suits against the Com- 
missioner of Patents in the District of Columbia under Rev. Start. 
(1875) § 4915, 35 U. S. C., §63 (1946). Upon appeal, it was de- 
cided that the pertinent art was the automatic telephone art, and the 
cases were remanded to the district court with instructions to hold 
them until the Patent Office decided whether one skilled in that art 
could make the devices. International Standard Electric Corp. v. 
Ooms, 81 App. D. C. 215, 157 F. (2d) 73, 70 U. S. P. Q. 32 (1946). 
After findings by the Patent Office that one so skilled could not make 
the devices, the Commissioner moved the district court to dismiss the 
complaints on the ground that the cases had been remanded to the 
Patent Office for final determination of the sufficiency of the dis- 
closures, and this having been done, there was no longer any reason 
for holding them. This motion was granted. On appeal, the cases 
were again remanded to the district court for a trial de novo on the 
factual question of the sufficiency of the disclosures. International 
Standard Electric Corp. v. Kingsland, 83 App. D. C. 355, 169 F. 
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(2d) 890, 78 U. S. P. Q. 241 (1948). The district court found that 
none of the disclosures was sufficient to enable either a worker of 
ordinary skill or an expert in the art of automatic telephones to make 
an operative device. Held, that the trial court was not clearly wrong 
in finding the disclosures insufficient to enable an expert in the art 
of automatic telephones to make the devices, Miller, J. dissenting. 
International Standard Electric Corp. v. Marzall, 184 F. (2d) 592, 
86 U. S. P. Q. 243 (App. D. C., 1950). 

It is pointed out that the members of the court here were divided 
different ways on the two questions dealt with in the case. Edgerton, 
J. and Bazelon, J. agreed that the lower court was not clearly wrong 
in finding the disclosures insufficient on the basis of the evidence be- 
fore it. This was the foundation for the actual decision. However, 
on the question of the interpretation to be given the statutory lan- 
guage “any person skilled in the art,” Bazelon, J. agreed with the dis- 
senting opinion of Miller, J. that the disclosures are sufficient if they 
teach an expert how to make the devices, while Edgerton, J. thought 
the disclosures should be sufficient to enable not only the most skilled 
persons but also those of ordinary skill in the pertinent art to make 
the devices. 

The language of the courts with regard to the sufficiency of patent 
disclosures shows that different objectives must be kept in mind. On 
the one hand, the impossibility of describing a highly technical inven- 
tion so that any one who reads the patent will be able to understand 
it is recognized. Harries v. Air King Products Co., 87 F. Supp. 572, 
83 U.S. P. Q. 447 (E. D. N. Y. 1949). Unreasonable requirements 
as to disclosure would discourage invention by depriving inventors of 
the fruits of their efforts. Lever Brothers Co. v. Proctor & Gamble 
Mfg. Co., 139 F. (2d) 633, 60 U. S. P. Q. 76 (C. C. A. 4th, 1943). 
On the other hand, an important function of the disclosure is to as- 
sure that the benefits of the invention will become available to the 
public when the patent expires. Wayne v. Humble Oil & Refining 
Co., 175 F. (2d) 230, 81 U. S. P. Q. 551 (C. A. Sth, 1949). To 
serve this purpose, the disclosure should be addressed to persons of 
ordinary and fair information in the pertient field rather than to those 
few who excel in the techniques involved. In re Beach, 33 C. C. P. A. 
(Patents) 815, 152 F. (2d) 981, 68 U. S. P. Q. 196 (1946). 

These competing demands may be kept in sharp focus if the prob- 
lem is divided into two components: (1) selection of the pertinent 
art, and (2) determination of the degree of skill in that art possessed 
by the statutory person. (1947) 20 So. Carir. L. Rev. 368. The 
inventor may be protected by selecting a sufficiently narrow field as 
the pertinent art, and the benefit to the public may be assured by re- 
quiring that the disclosures be clear enough for the person of ordinary 
and fair information in this field to understand. Compare Jnter- 
national Standard Electric Corp. v. Ooms, supra, with the majority 
opinion of Edgerton, J. in the instant case. This approach leaves the 
field of activity as the only variable to be determined by reference to 
the factual situation in the particular case. However, its evaluation 
may be very difficult in some instances. Specialization by technical 
personnel and the great complexity of some modern devices require 
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that the field be defined by something more than merely naming the 
object dealt with. Special knowledge and techniques are to be con- 
sidered along with the end product in determining the pertinent art 
for purposes of disclosure. International Standard Electric Corp. v. 
Ooms, supra. 

Attention is directed to the following language from the dissenting 
opinion of Miller, J.: “Shop drawings and instructions, prepared 
from the patent drawings and disclosures by experts who understand 
them, guide the factory personnel—the ordinary skilled workers—in 
constructing unusually complex devices”, 184 F. (2d) at page 600. 
It seems apparent that the terms “expert” and “ordinary skilled 
worker” as used here refer to skill in an absolute sense and serve to 
point out one of the differences between the job of designing and 
the job of assembling automatic telephone switching circuits. Thus 
viewed, the purpose of the dissenting opinion in defining the person 
skilled in the art as an expert seems to be to emphasize the fact that 
the “automatic telephone art” is not an intelligible area of reference, 
that the pertinent field of activity for purposes of disclosure must be 
limited by something more than naming the object dealt with. Sup- 
port for such an interpretation of this opinion is found in the cases 
relied upon therein. For example, American Stainless Steel Co. v. 
Ludlum Steel Co., 290 Fed. 103 (C. C. A. 2nd, 1923), holds that a 
patent for cutlery steel is addressed to the metallurgist, not to the 
cutler. 

Perhaps then, the extent of the actual conflict of opinion among the 
members of the court as to the interpretation of the statutory language 
is not great. The langauge “. . . Williams, the only expert who tes- 
tified, said that he and hundreds of other experienced automatic tele- 
phone engineers could understand the disclosures . . .,” 184 F. (2d) 
at pages 597, 598, from the opinion of Miller, J. indicates that he be- 
lieved the disclosures sufficient to enable not only the most skilled 
automatic telephone engineers but many such engineers to build the 
devices. W. L. M. 


PATENTS—SuITs AGAINST THE UNITED STATES FOR INFRINGE- 
MENT—STATUTE OF LIMITATIONS.—Irving Air Chute Company 
brought suit against the government in the Court of Claims under 
the statute for compensation for acts of infringement of its patented 
invention which occurred within six years of the commencement of 
the action. Suit was brought more than six years after the date of the 
initial acts of infringement. Held, that the suit was not barred by the 
plaintiff’s failure to bring suit within six years of the initial acts of 
infringement under 28 U. S. C. Supp. III, §§ 2401 and 2501 (1950). 
pen Air Chute Co. v. United States, 87 U. S. P. Q. 246, (Ct. Cl. 
1950). 

Suit was brought in the Court of Claims against the United States 
pursuant to the permisssion granted by 28 U. S. C. Supp. III, §1498 
(1950) by the Irving Air Chute Co., to recover reasonable and entire 
compensation for the alleged manufacture and use by the United 
States of certain of its patented articles. The United States moved 
to dismiss the suit on the ground that the plaintiff, having failed to 

7 
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bring suit within six years of the initial manufacture or use of the pat- 
ented invention by the United States, is now barred from maintaining 
the suit by the applicable statutes of limitation, 28 U. S. C. Supp. ITI, 
§§ 2401 and 2501 (1950), the periods of which are six years. The 
motion of the government was denied. 

The theory upon which the government based its motion to dismiss 
is that 28 U. S. C. Supp. III, §1498 (1950), is an eminent domain 
statute which entitles the government to manufacture or use a pat- 
ented article, becoming liable to pay compensation to the owner of the 
patent; that by the mere fact of manufacturing or using a patented 
invention, it acquires a license to continue manufacture or use for the 
duration of the patent; that the initial act of manufacturing or using 
constitutes a taking once and for all; that the patentee’s right to sue 
the government for compensation under 28 U. S. C. Supp. III, §1498 
(1950) then accrues, and that suit must be brought within six years 
of that taking or be barred by the statute of limitations. 

The proposition that the government by manufacturing or using a 
patented invention becomes a licensee thereunder has been rejected as 
being contrary to the clear meaning of the words of the statute of 1918 
which reads: “. . . is used or manufactured by or for the United 
States without license of the owner thereof or lawful right to use or 
manufacture the same... .” 40 Strat. 705 (1915), 35 U. S.C., § 68 
(1946). This section of the 1918 statute is identical with 28 U. S. C. 
Supp. ITT, §1498 (1950). The expression “without license or lawful 
right” has been held to clearly negative any suggestion that a license 
was conferred by the statute. Cramp & Sons v. Curtis Turbine Co., 
246 U. S. 28, 38 Sup. Ct. 271, 62 L. ed. 560 (1918). 

The contention that the initial acts of manufacture or use by or for 
the government constitute a taking for once and always of the prop- 
erty right of the owner of the patent by the government under its 
power of eminent domain is believed to be untenable. The gov- 
ernment’s motion is consistent only with a theory that the initial act 
of manufacture or use constitutes a complete appropriation by the 
government of the entire property interest of the owner in the patent 
and that thereafter the government would be the owner of the entire 
property interest in the patented invention. If such were true, the 
owner of the patented invention should have a right of action for com- 
pensation for the entire value of his patent, and if he failed to bring 
suit within the period of the statute of limitation, his right of action 
would be barred. 

In considering the soundness of the government’s position, two 
questions must be considered. Is the property right of a patent owner 
a right which can be completely appropriated by the government under 
its power of eminent domain? If it is, did Congress, in enacting 28 
U. S. C. Supp. ITI, §1498 (1950), intend to effect such appropria- 
tion? The Constitution gave the Congress the power to “. . . promote 
the Progress of Science and useful Arts, by securing for limited Times 
to Authors and Inventors the exclusive Right to their respective 
Writings and Discoveries ;” Art. I, §8, paragraph 8, U. S. Constitu- 
tion. Pursuant to this power granted Congress, the patent statutes 
have been enacted which provide that: “Every patent shall contain 
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... a grant to the patentee, his heirs or assigns for the term of seven- 
teen years, of the exclusive right to make, use, and vend the invention 
or discovery . . . throughout the United States and the Territories 
thereof... .” Rev. Stat. (1875) §4884, 35 U.S. C., §40 (1946). 
Since this exclusive right to make, use and vend is assignable, it can 
presumptively be taken in its entirety by the government under its 
power of eminent domain. 

In determining the intent of Congress in enacting 28 U. S. C. Supp. 
III, §1498 (1950), two distinct aspects must be distinguished: the 
manufacture or use of a patented invention by the government with- 
out license or lawful right and the manufacture or use of a patented 
invention for the government by one not an officer of the government 
without license or lawful right. 

In the first situation, the owner of the patent, in the absence of 
permissive legislation, has no remedy for the tort of infringement by 
the government under the American theory of government because 
suit to enforce a patent right would be a suit against the government 
itself which cannot be maintained without permissive legislation Schil- 
linger v. United States, 155 U. S. 163, 15 Sup. Ct. 85, 39 L. ed. 108 
(1894). As to this aspect, Congress intended by this statute and 
those which it superseded to confer upon the owner of a patented in- 
vention permission to bring suit in the Court of Claims for compensa- 
tion for the use or manufacture of the patented invention by the gov- 
ernment. 

The government’s position that by manufacturing or using the pat- 
ented invention it has deprived the patent owner of some right for 
which deprivation he must sue within six years or be forever barred 
from maintaining an action under the statute, is believed to be erron- 
eous because in fact, the government’s manufacture or use of the pat- 
ented invention has deprived the patent owner of no right but is a 
violation of his right to exclude others from manufacturing or using 
his patented invention, and so long as the government continues to 
manufacture or use the patented invention, it continues to violate the 
patent owner’s right. Since 28 U.S. C. Supp. ITI, §1498 (1950) gives 
the patent owner permission to bring suit in the Court of Claims for 
reasonable compensation for the violation of his rights by manufacture 
or use of his patented invention without license from him or lawful 
right, and not permission to sue for any deprivation of his rights, 
there is no logical basis for the government’s contention that suit must 
be brought within six years of the initial act of a continuing tort of 
infringement. 

In the second situation, in the absence of statute, when the patented 
invention is manufactured or used for the United States without li- 
cense of the owner or lawful right by one not an officer of the govern- 
ment, the owner had an enforceable right against such infringer, 
Cramp & Sons v. Curtis Turbine Co., supra. 

In order to encourage manufacturers to accept government war 
contracts during World War I, a statute was passed which is substan- 
tially the same as the present 28 U. S. C. Supp. ITI, §1498 (1950). 
This statute deprived the owner of a patented invention of his right 
to bring suit against an infringer who was manufacturing or using his 
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patented invention for the United States and in lieu thereof gave him 
a right to bring suit in the Court of Claims to obtain reasonable and 
entire compensation for such manufacture or use for the United 
States, Richmond Screw Anchor Co. v. United States, 275 U. S. 331, 
48 Sup. Ct. 194, 72 L. ed. 303 (1928). As Chief Justice Taft said in 
the opinion in that case, “We must presume that Congress in the 
passage of the Act of 1918 intended to secure to the owner of the 
patent the exact equivalent of what it was taking away from him.” In 
this aspect, Congress intended to compensate the patent owner for that 
which it had deprived him. 

The provisions of 28 U. S. C. Supp. ITI, §1498 (1950), were not 
intended to and do not give a right of action for the complete appro- 
priation of the property interest in a patented invention either by or 
for the government, but give the owner of a patented invention the 
right to bring suit in the Court of Claims for recovery of reasonable 
and entire compensation for the use and manufacture of such patented 
invention by or for the United States without license of the owner 
thereof or lawful right to use or manufacture such invention either as 
compensation for the government’s violation of the patentee’s rights 
or as a substituted equivalent compensation for his former right of 
action against a contractor manufacturing or using the patented in- 
vention for the government. 

Considering further the use of manufacture of a patented invention 
without license or lawful right for the government, such use or manu- 
facture are acts of infringement of the property rights of the patent 
owner for which as against a private party he could seek injunctive 
relief or damages, 35 U. S. C., §70 (1946). 

Separate acts of manufacture or use of a patented invention by a 
private party constitute separate acts of infringement of the property 
interest of the owner. As against a private party, action based on any 
such acts which occurred more than six years prior to the commence- 
ment of an action against the infringer is barred, 35 U. S. C., §70 
(1946), but suit may be brought on any acts of infringement occur- 
ring during the life of the patent and within six years preceding the 
date upon which the action was commenced regardless of when the 
initial acts of infringement occurred so long as the owner is not guilty 
of laches. 

Therefore, if an action is based upon acts of infringement com- 
mitted by a private party for the United States, and if 28 U. S. C. 
Supp. IIT, §1498 (1950) were construed so that suit must be brought 
within six years of the initial act of infringement or be barred as urged 
by the government, the statute does not secure to the owner of the 
patent the exact or even the substantial equivalent of the right of ac- 
tion he had against the private party in the absence of the statute. 
This would be contrary to the Congressional intent. 

It is, therefore, believed that the court’s holding that the patent 
owner may maintain an action for those violations of his rights which 
occurred within the statutory period regardless of when the initial 
violations occurred is the correct, just, and only possible result under 
the statute and that the theory of the government is inconsistent and 
erroneous. J. R. B. 
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Civit RiGHTs IN THE UniTepD States. By Alison Reppy.* New 
York: Central Book Company, Inc. 1951. Pp. xxix, 298. $4.50. 


“Civil Rights” is usually and normally a controversial subject. It 
is more than usually controversial when, as now, it involves a weigh- 
ing of the interest in national security against the interest in individual 
liberty. And the area of controversy is assuredly not diminished by 
the circumstance that the very term “Civil Rights” is question-begging ; 
too few persons—and far too few lawyers—pay heed today to Holmes’ 
admonition that “the word ‘right’ is one of the most deceptive of pit- 
falls ; it is so easy to slip from a qualified meaning in the premise to 
an unqualified one in the conclusion.” * 

This is a field, then, where the only assured absolute is the proposi- 
tion that there are no absolutes. Consequently the only test which 
can fairly be applied to any book on “Civil Rights” is an inquiry into 
its essential accuracy and scholarship. Beyond that, the matter shades 
off into the realm of opinion, so that no fair-minded lawyer may prop- 
erly denigrate a book simply because he happens to disagree with its 
thesis—and in this field no two lawyers will ever (well, hardly ever) 
agree. But there are still landmarks, there are still some axioms, 
even in the area of the Bill of Rights. 

The work under review purports to be a law book. It is written 
by the Dean of a recognized law school, and it is sponsored by a 
committee of lawyers. I propose, therefore, to test it by accepted 
lawyers’ standards of accuracy, of scholarship, and of legal reasoning. 
To vary the metaphor, I propose to take readings on this volume 
from accepted datum points. If it charts accurate courses, if it pro- 
vides fair sailing directions, then, however, much I may disagree—or 
agree—with its author, it is a good, worthwhile, and stimulating book. 

Now for some calibrated measurements : 


1. Dean Reppy writes: 


Congress finally enacted a peace-time Conscription Act, which 
failed . . . to give what some regarded as fair recognition to 
conscientious objectors.” 


For this proposition, there is cited a publication of the American Civil 
Liberties Union *—and the matter is dropped without further com- 
ment. 

Actually, Section 6(j) of the Selective Service Act of 1948 re- 
peated verbatim the exemption for conscientious objectors which had 
been set out in Section 5(g) of the Selective Training and Service 
Act of 1940, viz., 


Nothing contained in this title shall be construed to require 
any person to be subject to combatant training and service in the 


* Dean, New York Law School. 
1 American Bank & Trust Co. v. Federal Reserve Bank, 256 U. S. 350, 358, 
“2e. bi 499, 65 L. ed. 983 (1921). 


p. 6-7. 
3 Our Uncertain Liberties (1948), p. 61. 
[ 567] 
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armed forces of the United States who, by reason of religious 
training and belief, is conscientiously opposed to participation in 
war in any form.* 


The only change made in 1948 was that Congress added the follow- 
ing sentence: 


Religious training and belief in this connection means an indi- 
vidual’s belief in a relation to a Supreme Being involving duties 
superior to those arising from any human relation, but does not 
include essentially political, sociological, or philosophical views 
or a merely personal moral code. 


The first part of the added definition, obviously, is a direct if un- 
acknowledged quotation from Chief Justice Hughes’ dissenting opin- 
ion in United States v. Macintosh The second portion of the sen- 
tence just quoted was designed to make clear, what should have been 
clear in any event, that an admittedly non-religious individual is not 
entitled to an exemption granted on grounds of “religious training 
and belief.” Some courts had indeed held the contrary, straining the 
statute in the process ;* the effect of the 1948 change was thus simply 
to underscore—and to reenact—the plain meaning of the original.” 

Dean Reppy’s cavalier comment omits to state why the denial of a 
religious exemption to individuals without religion can fairly be char- 
acterized as a failure to extend “fair recognition to conscientious ob- 
jectors.” He does not even indicate the nature of the problem, which 
actually is not a matter either of religion or conscience, but simply a 
question of how far any individual’s strong feeling against a law may 
entitle him to exemption from its operation. The opposition of Reel ® 
and Phillips ° and Berman *° to serving in uniform is not a whit dif- 
ferent from the opposition of Vivian Kellems to withholding income 
taxes from her employees’ salaries—and that comparison gives all 
four full credit for sincerity. The difference, for Dean Reppy’s pur- 
poses, seems to be this: the American Civil Liberties Union has 
come out in favor of the first three. 

2. Chapter II of Dean Reppy’s book, entitled “Civil Versus Mili- 
tary Authority”, states that “the struggle for supremacy between the 
civil and military authorities with respect to several important issues 


4 Section 6(j), 62 . 604 (1948), 50 U. S. C. Supp. > (App.) §456 (j) 
ee: Section 5(g), 54 Srat. 885 (1940), 50 U. S. C. (App.), §305(g) 


5 283 U. S. 605, 627, 51 Sup. Ct. 570, 75 L. ed. 1302 (1931): “The essence of 
religion is belief in a elation to God involving duties superior to those arising 
from any human relation.” 

6 United States v. Badt, 152 F. Ay 627 (C. C. A. 2d, 1945), United States 
v. Badt, 141 F. (2d) 845 (Cc. C. A. 2d, 1944) ; United States v. Downer, 135 F. 
(2d) 521 (C. C. A. 2d, 1943) ; cf. United States v. Kauten, 133 F. (2d) 703 (C. 
C. A. 2d, 1943). See Waite, Section 5(g) of the Selective Service Act as 
Amended by the Court (1944) '29 Minn. L. Rev. 22. 

7 See S. Rept. 1268, 80th Cong. (1948), citing Berman v. United States, 156 
F. (2d) 377 (C. C. A. 9th, 1946), cert. den., 329 U. S. 795, 67 Sup. Ct. 480, 
91 L. ed. 680 (1946). 

8 United States v. Badt, supra note 6. 

® United States v. Downer, supra note 6. 

10 Berman v. United States, supra note 7. 
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still continues.” ** Under that heading and after that introduction, 
Dean Reppy discusses the case of Untted States v. Zazove.’* Just 
how the Zazove case bears on the asserted struggle for supremacy is 
not explained, though assuredly explanation is called for; what the 
case decided was that a Veterans’ Administration regulation which 
provided in substance that the actual cash value of a $5000 policy 
should be that amount was valid, as against a contention that the 
statute required that payments thereunder should be made so that the 
cash value would amount to $8145. 

If the Zazove case involves civil rights, then every suit in the 
Court of Claims brought on a government contract becomes a mat- 
ter of liberty also. And just how the validity of a regulation issued 
by the Veterans’ Administration, a purely civilian agency, can be 
thought to involve “the struggle for supremacy between the civil and 
military authorities” is left unexplained—unless the learned Dean was 
confused by the circumstance that the Veterans’ Administration at the 
time of the decision—though assuredly not when the regulation in 
question was first promulgated **—was General Omar Bradley. 

3. Dean Reppy next takes up the Hirshberg case,** which involved 
the effect of an intervening honorable discharge on the power of the 
naval authorities to try a reenlisted sailor for offenses committed in 
the earlier enlistment. The very thought of a court-martial will gen- 
erally set a professional libertarian to screaming, but in this instance 
there would have been no conflict with any civil jurisdiction, as there 
was no such jurisdiction; since Hirshberg’s offenses were committed 
in the Philippines, while he was a prisoner of war in Japanese hands, 
he was either subject to trial by court-martial—or not at all. Dean 
Reppy does not consider the problem of “crime without punish- 
ment” ?° thus posed by the case, nor does he comment on the civil 
rights of Hirshberg’s victims. Instead he says, “It seems almost 
incredible that such a case should have been carried to the Supreme 
Court in an effort on the part of the Navy to establish such a doubtful 
theory.” ?® This remark overlooks the fact that since the Navy won 
in the Second Circuit," it was Hirshberg who carried the case to the 
Supreme Court. Moreover, the approval of the Navy’s views by 
Judges L. Hand and Swan would seem to indicate that perhaps they 
were not so doubtful after all. And when Congress considered the 
Uniform Code of Military Justice, it was sufficiently disturbed by the 
Hirshberg result to prevent similar offenses from going unpunished 
in the future.”* 


11P, 12 


12 334 U. S. 602, 68 Sup. Ct. 1284, 92 L. ed. 1601 (1948). 
13 Regulation 3450, Veterans’ Administration, 6 Fed. Reg. 1162, 1166 (1941). 
14 United States v. Cooke, 336 U. S. 210, 69 Sup. Ct. 530, 93 L. ed. 621 (1949). 


oan See Myers and Kaplan, Crime Without Punishment (1947) 35 Geo. L. J. 
3 


16 P, 22, 
1948) nom. United States v. Malanaphy, 168 F. (2d) 503 (C. C. A. 2d, 
18 See Article 3(a) of the Uniform Code of Military Justice, 64 Stat. 107 
(1950), 50 U. S. C. A., §553(a) (1951 Cum. Supp.); and H. Rept. 491, 81st 
Cong., p. 11 (1950) ; S. Rept. 486, 81st Cong., p. 8 (1950). 
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4. Dean Reppy’s survey covers the years “1948, 1949, and 1950, 
up to the beginning of the October Term of the Supreme Court.” *° 
Yet, inexplicably, in discussing “The Right to Counsel in Noncapital 
Cases,” he fails to mention Uveges v. Pennsylvania® or Gibbs v. 
Burke, in both of which state convictions were successfully attacked 
collaterally because counsel had not been provided for the accused. 
The omission of Gibbs v. Burke is the more noteworthy, since, al- 
though the Supreme Court there again refused to overrule Betts v. 
Brady,”* which held that due process did not in all instances require 
states to assign counsel to indigent defendants in noncapital cases, it 
so enlarged the exception—Gibbs was a mature man, the veteran of 
many tangles with the criminal law, and the unfairness found in 
essence consisted of trial errors—that Betts v. Brady today is in fact a 
mere shell of its old self. But Dean Reppy has not yet discovered 
Gibbs v. Burke, decided in June, 1949. 

5. Of course Dean Reppy deals with searches and seizures. He 
says of United States v. Rabinowitz ** that its “holding in effect over- 
rules the decision in the Trupiano case”,** apparently overlooking the 
circumstance that Trupiano*® was expressly overruled by Rabino- 
witz.2® The earlier case of Harris v. United States,?" according to 
Dean Reppy, “in effect resurrected and approved the odious general 
warrant or writ of assistance, presumably outlawed by the Fourth 
Amendment.” 78 

This reviewer does not propose to reargue the Harris case now.° 
But he submits that an objective and complete discussion of recent 
Fourth Amendment cases might properly consider and discuss how 
and why the same Court which had upheld the searches involved in 
the Davis,®° Zap,** and Harris ** cases went off on a diametrically op- 
posite course in the later Anne Johnson ** and Trupiano ** cases.*® 
Similarly, such a discussion should properly point out that although 
one of the dissenting justices in the Harris case had said that “. . . 
the arresting officer is free to look around and seize those fruits and 

19P. xiii. 

20 335 U. S. 437, 69 Sup. Ct. 184, 93 L. ed. 127 (1948). 

21 337 U. S. 773, 69 Sup. Ct. 1247, 93 L. ed. 1686 (1949). 

22 316 U. S. 455, 62 Sup. Ct. 1252, 86 L. ed. 1596 (1942). 


. gh S. 56, 70 Sup. Ct. 430, 94 L. ed. 653 (1950). 

25 334 U. S. 699, 68 Sup. Ct. 1229, 92 L. ed. 1663 (1948). 

26 Supra note 23 at p. 66. 

- gh S. 145, 67 Sup. Ct. 1098, 91 L. ed. 1399 (1947). 

8 . . 

29 argued the case orally on behalf of the United States. J. Sup. Cr., Oct. 
Term 1946, p. 93. 
asa v. United States, 328 U. S. 582, 66 Sup. Ct. 1256, 90 L. ed. 1453 


31 Zap v. United States, 328 U. S. 624, 66 Sup. Ct. 1277, 90 L. ed. 1477 
(1946), second petition for rehearing granted on other grounds, 330 U. S. 800, 
67 Sup. Ct. 857, 91 L. ed. 1259 (1947). 

32 Supra note 27. 

33 Johnson v. United States, 333 U.S. 10,68 Sup. Ct. 367,92 L. ed. 436 (1948). 

34 Supra note 25. 

35 The Harris case was 5-4 in favor of the Government, the Anne Johnson 
and Trupiano cases were 5-4 the other way. One Justice shifted his vote— 
but wrote no opinion to explain his conversion. 
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evidences of crimes which are in plain sight and in his immediate and 
discernible presence,” ** the very same justice, writing for the Court 
in the Trupiano case, held that the arresting officers there were not 
free to do this very thing—because, forsooth, they had time to get a 
warrant. These are aspects of the search and seizure cases which 
Dean Reppy does not discuss; can it be that he is unaware of them? 

Nor does the learned author consider the related problem of who 
may claim immunity from unlawful searches. It was for many years 
supposed that, since the rights guaranteed by the Fourth Amendment 
were personal, they could be asserted only by the person whose rights 
were violated.*7 In McDonald v. United States,** however, the Su- 
preme Court held that Washington, a guest of McDonald, could gain 
reversal on the basis of an unlawful search of McDonald’s premises 
and of a consequent unlawful seizure of McDonald’s property. But 
although this case was decided in December 1948, well within Dean 
Reppy’s zone of consideration, he cites it only from the court below.*® 

6. Another significant case missed by the author was Wade v. 
Hunter,*° involving the application of the double jeopardy principle 
to trials by court-martial. Dean Reppy has only the Court of Ap- 
peals citation,** though he discusses the decision immediately follow- 
ing Wade v. Hunter in the Supreme Court reports, Humphrey v. 
Smith.*? The latter decision, which held that the pretrial investiga- 
tion required since 1920 for certain Army courts-martial was not 
jurisdictional,** is criticized.‘ Most military lawyers would consider 
the Wade problem the more difficult of the two.*® Moreover, since 


36 Supra note 27 at p. 186. 

37 Goldstein v. United States, 316 U. S. 114, 121, 62 Sup. Ct. 1000, 86 L. ed. 
1312, and cases there cited. 

38 335 U. S. 451, 69 Sup. Ct. 191, 93 L. ed. 153 (1948). 

39 P, 237, note 103. 

40 336 U. S. 684, 69 Sup. Ct. 834, 93 L. ed. 974 (1949). 

41 P, 232, note 85. 

42 336 U. S. 695, 69 Sup. Ct. 830, 93 L. ed. 986 (1949). 

43 See Article of War 70 of 1920, 10 U. S. C., §1542 (1946); Article of War 
46(b) of 1948, 10 U. S. C. Supp. III, §1517 (1950). 

44P, 23: “[The dissenting justices] felt . . . that Congressional belief in the 
importance of pre-trial investigation should not be evaded by a holding that 
noncompliance with the requirement could not be attacked by habeas corpus. 
This view seems correct, and also favors the liberty of the individual.” 

For a contemporaneous comment on the pretrial problem, far more searching 
than Dean Reppy’s, and—in consequence?—reaching a different conclusion, see 
Note (1949) 18 Geo. Wash. L. Rev. 67. 

Congress has now legislatively ratified the rule of the Smith case. Article 
32(d) of the Uniform Code of Military Justice, 64 Star. 107 (1950), 50 
U. S. C. A. 603(d) (1951 Cum. Supp.). 

45 (1) Because of the problem involved in squaring the command of the 40th 
Article of War that “No person shall . . . be tried a second time for the same 
offense”, 10 U. S. C., §1511 (1946), with the Fifth Amendment’s prohibition, 
“nor shall any person be subject for the same offense to be twice put in jeopardy 
of life or limb.” (2) Because of the problem involved in squaring the provision 
for a retrial after automatic appellate review, Article of War 50% of 1920, 10 
U. S. C., §1522 (1946); Article of War 52 of 1948, 10 U. S. C. Supp. III, 
§1524 (1950), with the double jeopardy principle. See H. Rept. 491, 80th Cong., 
p. 23 (1947) ; S. Rept. 486, 80th Cong., pp. 19-20 (1947). Cf. Trono v. United 
States, 199 U. S. 521, 26 Sup. Ct. 121, 50 L. ed. 292 (1905) ; Kepner v. United 
States, 195 U. S. 100, 24 Sup. Ct. 797, 49 L. ed. 114 (1904). 
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Smith was convicted of an offense in England, his case hardly bears 
on the civil vs. military “struggle for supremacy” under which Dean 
Reppy lists it. And apparently the author is completely unaware that 
in Smith’s case there was in fact a perfectly adequate pretrial inves- 
tigation.*® 

7. One long footnote collects citations to cases and articles in the 
field of federal jurisdiction.** Just what bearing these have on “Civil 
Rights” is not perceived, unless every cause of action successfully 
asserted involves the vindication of a civil right, and every lost cause 
the denial of one. Perhaps the author simply felt that, since he had 
made the collection, it should be preserved in print regardless of its 
relevance or otherwise to the subject of the book. 


I do not mean to be understood as suggesting that all of Dean 
Reppy’s book is as bad as the foregoing excerpts indicate. It couldn't 
be. But then, as has long since been pointed out, when one sets out 
to judge the quality of an egg, one does not have to eat the whole of it. 

The impact of the present work, which does not purport to cover 
more than a short period, would be ephemeral in any event. But the 
impact of its author’s unscholarly methods ** on future generations 
of lawyers may well have a far more lasting effect, and in all proba- 
bility a far more damaging one, on the very values he seeks to main- 
tain. For civil rights can not be really safeguarded by lawyers who 
have been inadequately schooled in the rigid and exacting standards 
of their profession. FREDERICK BERNAYS WIENER.* 


CoMPARATIVE Law Cases AND MatTerRIALs. By Rudolf B. Schle- 
singer. Brooklyn: The Foundation Press, Inc., 1950. Pp. 
xxxiv, 552. $7.50. 


The primary impediment to fundamental instruction in comparative 
law is due to the dearth of suitable books and materials accessible 
to the law school student. This situation is not peculiar to English 
speaking countries. The handicap is recognized everywhere. It is 
interlocked with and aggravated by the language problem. For a 
number of years writing on comparative law was predominantly 
dedicated to the discussion of its particular method and technique, 
its scope and purposes, its value and teaching methods. This is 
understandable, since comparative law, in spite of its misleading name, 
is not a distinct branch of the law or a body of legal rules. It is a 
specific method of study and research. But this method has pro- 
duced useful results. Preliminary studies frequently provide com- 


46 See Judge gy dissent below, sub nom. Smith v. Hiatt, 170 F. (2d) 
61, 66 (C. A. 3d, 1948). 

47 Footnote 26, bn 23-25. 

48 For instance, the decision in United States v. Rabinowitz, 339 U. S. 56, 
which is discussed at pp. 238-239, is cited there and again at p. 265 as 338 
U. S. 886—which was the denial of Rabinowitz’s cross- petition 2 certiorari. 
And Von Moltke v. Gillies, 332 U. S. 708, 68 Sup. Ct. 316, 92 L. ed. 309 (1948), 
a significant case in the right-to-counsel field, is twice rendered as Von Moltke 
v. Gilles (p. 221, n. 47; p. 262). 

* Member of ‘the District of Columbia Bar; Lecturer in Law, The George 
Washington University. 
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parative descriptive statements of legal rules, institutions and specific 
phenomena of different legal systems, exposing the existing similar- 
ities and dissimilarities and their causes. Such studies have been 
published, lately, to a steadily increasing extent in articles—of vary- 
ing value—scattered throughout legal periodicals or inserted as per- 
tinent remarks into treatises covering other fields of law (particular- 
ly international private law). Very few, even of the outstanding 
articles have been translated into foreign languages. 

Precisely because comparative law, however, should and can be 
taught successfully only as a method, it cannot be taught “in vacuo.” 
Specific foreign law, on which the student is supposed to do com- 
paring work must be presented to him, together with at least the 
most fundamental general ideas and observations, as a starting point 
for his endeavor. 

To overcome this predicament some of the law schools pioneering 
in the field have prepared mimeographed collections of comparative 
law materials, obviously for their own use and adapted to the special 
subjects on which their courses are based. 

The author’s book represents the first attempt to supply in English 
such materials in printed form, with the purpose of providing cases 
and materials for a general course in comparative law. 

The enormous difficulties of this undertaking are obvious. Because 
of its novelty and the boundless character of the subject matter it 
requires an incomparably higher grade of summarizing, surveying 
and selection than the compilation of materials covering a well ex- 
plored and demarcated specific topic of national law. This situation 
is clearly reflected in the fact that in Continental-European countries 
(where the interest in comparative law was of much earlier origin 
and the technique of writing textbooks for teaching purposes had 
been developed and cherished for generations) the first such text- 
book, including the field of Common Law and tending to offer a 
systematic summary of comparative law as a whole, was first pub- 
lished in German by A. F. Schnitzer, a Swiss professor, in 1945.* 
He points out that a complete presentation would surmount the 
strength of a single individual. He suggests team work, which, 
indeed, may prove the solution to various specific difficulties con- 
nected with teaching and research in comparative law. 

At the outset of such an effort there looms the much discussed 
controversy, whether the “case method” with which American stu- 
dents are familiar should be used or whether theoretical, systematic 
information based on “textbooks” and lectures is more appropriate 
to acquaint students of Common Law with the highly systematized 
and codified Civil Law, its techniques, approaches and mental 
habits. Our author has made it clear by the choice of the title of 
his book, that, in accordance with the general teaching experience, 
he regards text materials as a necessary supplement to mere cases 
(p. xiii, 227). Of course, cases should also be presented, if only 
as examples of the form, technique and argumentation used in foreign 
jurisdiction for case reporting and opinion writing. In fact pre- 


* Schnitzer, Adolf F., Vergleichende Rechtslehre, Basel, Verlag fuer Recht 
und Gesellschaft A. G. 





574 THE GEORGE WASHINGTON LAW REVIEW 


ponderance is definitely—and as is believed, inevitably—given to 
text materials, which constitute in space almost two thirds of the 
whole book and definitely yield the overwhelming portion of its in- 
formation and instruction. The materials consist of notes, references 
and questions written by the author, articles reprinted from periodicals 
or textbooks and in citations from codes and statutes. 

The book, wisely, concentrates on the comparison of Common and 
modern Civil Law, which should be the primary object of a general 
introductory course, however interesting special comparisons with 
other foreign legal systems might prove. 

But another problem of selection among foreign countries remains. 
Modern Civil Law systems, in spite of their common Roman Law 
background, show very marked differences. The earlier European 
comparative jurisprudence was limited almost completely to the 
comparison of variations from country to country in different 
branches of the Civil Law. Contemplation of Common Law was, on 
the whole, disregarded. For Common Law—Civil Law comparative 
study the most informative available materials must be chosen from 
different countries. They should expose typical characteristics for 
the whole Civil Law system if possible, and point out peculiarities 
or divergencies in a particular country. The author has selected 
materials mostly from the three most influential jurisdictions, the 
French, German and Swiss. Their codes are the outcome of different 
kinds of blending of Roman and other, particularly German, sources. 
They mark different stages in the historical development and adapta- 
tion of Civil Law to modern social and economic exigencies. 

Finally the author had to decide on the general line of organiza- 
tion of the book, which is highly dependent upon the choice of the 
method of instruction it should serve. A course on comparative law 
may be centered on a specific field of law in order to develop and 
explain by the “functional approach” the underlying general rules 
and principles. However, it should not be the objective of an intro- 
ductory course to provide a detailed knowledge of a narrow field 
of foreign law. Its only attainable and more important goal must 
be found in familiarizing the student with the general ideas and 
the fundamental concepts, methods and techniques of the Civilian. 
Therefore the author’s decision to “put emphasis on sources, tech- 
niques and system of the Civil Law” (p. xii) seems to be well 
founded. 

However in the third part of the book some specific subjects, Con- 
tracts, Agency, Corporations and Conflict of Laws, were chosen to 
illustrate specific problems that frequently arise. By necessity, these 
subjects could not be treated in a comprehensive manner. 

The preceding main parts of the book deal with “the nature of 
the foreign law problem” and “some fundamental differences in 
methods and sources” between Common Law and Civil Law. 

The former part includes an introduction to the comparative method, 
its purpose and scope, and information on the materials for com- 
parison. A decision of the Supreme Court of the Philippine Islands 
deals with the criteria for the determination whether a particular 
jurisprudence is based on the Common or on the Civil Law. There 
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is also a rather lengthy section on “Foreign Law in Our Courts and 
the Proof of Foreign Law.” 

The second and most important part of the book takes up “Pro- 
cedure,” including information concerning the Bar in Civil Law 
countries. On this topic and on the following one on “Code Systems 
(Substantive Law)” brief historical notes are provided. The his- 
torical approach deserves elaboration. The “Code Families,” codified 
law as a system, judicial interpretation of codes and the problem of 
force of precedents are discussed. Political, social, economic, moral 
and ideological elements in the principal codes are also dealt with. 

Under the topic “The Special Hazards of Comparative Law” 
materials on language difficulties, differences in classification and 
movements for the unification and integration of the law are introduced. 

As an appendix, a survey of articles on comparative and foreign 
law in English language legal periodicals 1929-1949 is presented in 
some seventy pages. The author is entitled to high commendation 
for this accomplishment. The articles are organized on a systematic 
topical basis. 

Some topics which seem to be essential to an understanding of 
the fundamental differences between the two systems of law are 
omitted in this volume. For instance the fundamental difference 
between private and public law in the Civil Law is not developed. 

On the other hand, the materials cover actually a much wider 
field than might appear from the above given list of topics. The 
author has chosen his materials and particularly his cases with great 
care. The cases often illustrate several important points. Hence 
numerous cross-references occur (due in part to the immanent inter- 
relationship that exists between specific legal concepts and techniques, 
and their reasons and their consequences) to which the reader’s atten- 
tion is drawn by clearly phrased references in the author’s own 
notes and footnotes. Notes are used also in a superior way to help 
students and instructors to develop the Common Law counterpart 
of the Civil Law materials in the book. 

Only by reading this book one may become fully aware of its rich 
content and its real value as a whole. Though it may be doubtful 
whether other instructors will be able to use it as the excluusive 
guide for a comparative law course, in the way one might use cases 
and materials on a particular subject of law, no reader whether student 
or instructor will lay it aside without having derived from it informa- 
tion and inspiration. Paut M. Craic.* 


De Iure PraEDAE CoMMENTARIUS. By Hugo Grotius. Two Vol- 
umes. Oxford: at the Clarendon Press, 1949. $10.00. 
Vol. I. A translation of the original manuscript of 1604. Pp. 
xxxiv, 438. 
Vol. II. A collotype reproduction of the original manuscript 
in the handwriting of Grotius. Pp. vi, 326. 
With the publication of De Iure Praedae the Carnegie Endowment 
for International Peace completes the series of the Classics of Inter- 


* Member of the D. C. Bar. Former member of the Bar of Bavaria (Munich 
and Nuremberg Courts) for thirty years. 
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national Law begun in 1906. Including classic works in the history 
and development of international law from 1390 to 1866, the object 
of the project is to bring to the student accurate and authoritative 
translations of the Latin and French texts together with photographic 
or collotype reproductions of the original manuscripts. 

The Commentary on the Law of Prize and Booty is perhaps one 
of the most interesting in the series. In 1604, at the age of 21, Hugo 
Grotius, since 1600 the State Historiographer of Holland, was re- 
tained by the Dutch East Indies Company to represent it in an impor- 
tant prize case. De lure Praedae was the brief prepared by Grotius 
to defend his client’s right to the proceeds from the sale of a captured 
Portuguese merchantman. The highly moral shareholders of the 
Company were shocked at the Company’s participation in the savage 
commercial war with Portugal for control of the rich East Indies and 
looked askance at the taking of prize. This was no better than rob- 
bery, they cried. There was talk of forming a rival company under 
the aegis of the king of France. Fortunately princely dividends were 
distributed in time to mollify offended scruples and the Dutch East 
Indies Company was saved, later to raise the Netherlands to the posi- 
tion of one of the greatest commercial powers in the world. The need 
for Grotius’ legal counsel was removed and De Iure Praedae was 
never published in its entirety. Chapter XII of the Commentary 
appeared in 1608 as the famous treatise on the freedom of the seas, 
Mare Liberum. But the manuscript as a whole remained lost until 
1864 when it was hailed as the doctrinal ancestor of Grotius’ master- 
piece, De Iure Belli ac Pacis published twenty years after the Com- 
mentary was written. 

Although writing to justify the taking of prize in war, Grotius did 
not confine himself to this narrow segment of maritime law. The 
book is, in effect, an apology for war in general. And in this lies its 
interest and its message for the reader of today. War is not the end 
of “the ordered plan of nature” and the beginning of the reign of 
chaos, but rather it is a means of obtaining international justice when 
judicial recourse is made impossible by the opposing power of the 
enemy. It is, in essence, no different from a lawsuit whereby personal 
and property rights are protected and enforced. ‘War is waged by 
the virtuous in order that justice may be enjoyed.” (p. 125). And 
justice is for Grotius synonomous with peace, wherein human rights 
of life and property may flourish unmolested. This has a propheti- 
cally modern ring in the light of the purposes and principles enunci- 
ated in the Charter of the United Nations. Grotius was no dreamer 
in an ivory tower playing with abstract concepts of justice and moral- 
ity. De Iure Praedae is a stern facing up to the necessities of reality. 
War in itself is a terrible and a costly evil, justifiable only by the end 
sought, that is “the repulsion of injury and the attainments of the 
rights of one’s self and of others.” (p. 126). 

Those who seek for authority will find abundant affirmation of the 
course followed in the recent war crimes trials. For Grotius recog- 
nizes that “. . . there are in existence many men of a bloodthirsty, 
rapacious, unjust, and nefarious disposition, traitors to their native 
lands and disparagers of sovereign power—men who are strong, too, 
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and equipped with weapons—who must be conquered in battle. . . 
in order that they may be brought to book as criminals.” (p. 32) 
(Italics supplied). Grotius did not have in mind an additional trial 
at the close of hostilities for outrages committed during war since the 
prosecution of the war was in itself equivalent to legal prosecution, but 
his repeated references to the legal responsibility of those who inflict 
injury upon others indicates an attitude in keeping with the philoso- 
phy of the war crimes trials. “The most sacred of natural precepts 
is that man must not be prodigally misused by his fellow man.” (p. 
110). The responsibility rests on the principal as well as on the 
agent, thus “he who gives the command for an injurious act, as well 
as the person who commits the act, is under an obligation to make 
reparation.” (p. 268). 

Prior to this edition De Iure Praedae was available only in the 
original Latin and in a recent Dutch translation, a circumstance which 
accounts for its unfamiliarity to the public at large. The present 
translation is a brilliant and scholarly effort. The translator has 
rendered the heavy Ciceronian style of Grotius into smooth and read- 
able English while following as closely as possible the literal meaning 
of the Latin. The common failing of most translations of Latin texts 
has happily been avoided. That is to say, a preoccupation with trans- 
lating the niceties of Latin grammar has not been allowed to obscure 
the thought and torture the English. The edition was prepared pri- 
marily for the student of international law and for this reason empha- 
sis is laid upon a text unencumbered by footnotes on problems of 
syntax. The careful identification of references in the marginal notes 
makes the book also valuable as a handbook to classical legal authori- 
ties from Hesiod to Augustine. 

De Iure Praedae Commentarius is not a relic of the past to be 
read purely as an historical curiosity. The problems of the world in 
which Grotius lived are peculiarly the problems of the world today. 
Judicial recourse becomes increasingly less available “by reason of 
the opposing power of the enemy.” If the pressure of events causes 
the gradual recognition of armed force as the only remaining means 
of enforcing human rights, the authority of De Iure Praedae will be- 
come of increasing interest to the international lawyer as a source for 
the justification of “legal” warfare. Frances L. NunN. 
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